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whether it was not Ext. 18. One thing, however the court specifically
notes that none of the canon books filed on Mar Gheevarghese’s side
in the Vattipanam Case were produced in the Arthot Case where he
admittedly figured as witness. Then after a very detailed discussion of
the evidence in the case and the works on Church History and Government
referred to in the case, the Full Bench finally said:-

“‘After having carefully considered the arguments advanced on both sides

in regard to Ext. A and Ext 18, we are unable to agree with the
District Judge on this point, and are clearly of opinion that not only
have no proper grounds been shown for our preferring Ext. A to Ext. 10
18 but that on the other hand the evidence undoubtedly leads to the
conclusion that Ext. 18 version is the version that has been treated
and accepted as true by the Malankara Jacobite Syrian church from
the time of Ext. R suit.”” (Para 80 of 41 T. L. R. 1)

Ext. R suit is the one where Ext. B74 judgment was delivered.

On the other hand, Ext. Al6 says: 7
“(i) that no Hudaya canon book approved as authentic
and genuine by the Patriarch has ever been supplied to the
Malankara Sabha though there was an undertaking by Peter
III to that effect atthe Mulanthuruthu Synod. : 20

(ii) After the date of the Mulanthuruthu synod, the versions
of the canons that happened to be produced in court for the
first time were Ext. EEE in DY suit and Ext. BP (filed in the
Arthot case and other cases). Both thesc versions happened to
come from the Konattu Mathan Malpan’s family.. Both these
manuscript canon books are seen to be of questionable origin;
they were produced for the specific purpose of propping up the
powers of the Patriarchin and over the Malankara church Ist
in the contest with Mar Thoma Athanasius and later on against -~
Mar Geevarghese Dionysius. It has been clearly made  out /30
from the evidence that from 1069 Chingom Kora Mathen Malpan
was in possession of Ext.153a very old manuscript which is
seen to have come into his possession from proper custody.
There does not appear to be any reason for doubting the
genuineness of Ext. 153 or of doubting thatit is not so ancient
as it purports to be. He suppressed that and produced Ext.BP
in courts of law apparently with sinister motives because Ext. 153
would not have served the purpose which the production of a
canon book was then intended to serve. Ext. 68 canon book
corresponding to Ext. 153 and 156 tallies with other manuscript 40
versions which were even then in vogue and in use in ‘the
community. [hese manuscripts Ext. 153,68 and 156 at least
had been in existence before Ext. XXVI printed version was
published and came into vogue. When Ext. 26 book was
published and it became available, that was freely got down and
supplied for use in the Malankara Jacobite Sabha and for use
in its seminaries and among the clergy and laity by the Patriarch’s
delegate himself and apparently with the knowledge and consent
of the Patriarch;and till after the controversies arose in 1086 as
a result of the actions and condut of Abdulla II, no one here in 50
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the Malankara Sabha or any where in the Jacobite church

guestioned the correctness and genuiness of Ext. XXVI
wersion or contended that it should not be accepted or followed.
Thus . though no particular version of the canon was farmally
and authoritatively accepted or approved by the Patriarch or
the Jacobite church or by the Malankara church, Ext. XXVI
and manuscript versions corresponding to it, which had been
in vogue and in use here even previously (e. g. Ext. 153, 68,
156 etc. ) were allowed to be used and were being actually used
by prelates, seminaries etc., in Malankara unquestioned while it
does not appear that Ext. BP version was ever used by any body
texcept by Mathan Malpan for production in court). It is not
shown that either in Malankara or in Syria or Turkey or other
slaces under the Patriarch or any where in the Jacobite church
outside Malankara, there is or has been in existence and in
use any version of the Hudaya canon corresponding to Ext. BP
or that such a version has been approved and accepted by
the Jacobite church as a correct version. On the other hand
Ext. XXVI version is seen to have been in use in Malaankara
and in Seema ever since its publication as a correct and
enuine version though it has not been formally approved by
the Patriarch. After the controversies began the difference
between Ext. XXVI and BP versions has assumed and has been
made to assume importance and on the basis of this difference

the Patriarch and his adherents in Malankara have been and

are still contesting that BP is the correct version. But on this
account it cannot be held that BP has been approved or
gccgptcd by the whole Jacobite church or the Malankara
Church as the correct and genuine version.”” (Para 196).

okes said about this finding in 1946 T. L. R. 683 (Rt. Rev.
sc Athanasius v. Moran Mar Basselios Catholicos):-

“Although the relevant finding in41 T. L. R., which was
left unaffected on the merits by 45 T. L. R., is not binding on
the parties, the conclusions reached in the former appeal cannot
be lightly ignored. The point was argued by two distinguished
advoecates, and it was decided by the highest judicial tribunal in
this State. Unless, therefore, the trial Judge in this case had
new evidence of overwhelming cogency which led to a different
conclusion, it might have been expected that he would have taken
the same view asa Full Bench of this court. However, the
learned Judge decided that six manuscript copies of the canon
newly produced in this case (Exhibits 104, 153,156, 157, 217 and
218) supported the gepuineness of Exhibit 26, on the grounds that
one. (Exhibit 153) was very old, and that the others were the same
in material respects as both Exhibit 153 and Exhibit 26 (judgment,
paragraphs 188, 191,192, 194; and see Exhibit 263). He did not
enguire by what chance the later manuscripts tallied with the
printed book (Exhibit 26), which was a compilation from manus-
etipts in Europe by a Roman Catholic scholar (see Exhibit FM),
aad proclaimed that the Patriarch of Rome was the great chief of
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all the Patriarchs (chapter vii, Section 1, of Nicea). The Judge °
also decided that a copy of the canon purporting to be authentic-
ated by the Patriarch (Exhibit BO), but held not to be that referred
“to in a letter by him (Exhibit CC), was not so authenticated
(Paragraph 186). He further held that a deceased witness in earlier
litigation had suppressed Exhibit 153 and propounded Exhibit BP,
which was of questionable origin (paragraphs 189, 196). The
former conclusions may have been correct but the latter was
totally unwarranted by any credible evidence. In any event,

all these conclusions were irrelevant. 10

The relevant question was, which version was recognised by
the church in Malabar before disputes arose as to the canon.
The Judge’s finding that Exhibit 26 was freely used in Malabar
after its publication in Paris in 1898 (paragraph 196) is no doubt
accurate, but it does not touch the real point. The recognition
of Exhibit BP was amply shown by the Exhibits produced in
the earlier litigation, and exhaustively discussed in 41 T. L. R.,
Even if the Judge’s interpretation (paragraphs 172, 173) of the
judgment of this court in that appeal were not perverse, and if
his criticism (end of paragraph 190) of one passage were not refuted 20
by reference to the earlier part of the same paragraph (at 49), the
general conclusion of this court would remain unaffected. The
same arguments as were addressed to this court on the previous
occasion were repeated in this appeal; and on due consideration
there appears to be no ground for adandoning the reasoning and -
conclusion expressed in 41 T. L R. On the documents re-exhibited
in this case, even considered with the new documentary evidence,
as supplemented by the oral evidence, itis clear that the canon
recognised in the Jacobite Church in Travancore at all material
times was that contained in Exhibit BP (or 18 in the former suit).” 30

In the translation of the written constitution (EXhlblt AM,
Article 5) “the canon printed in Paris in 1898”, that is, Exhlblt
26, is stated to be the canon of the defendants’ church. It
true, as pointed out by the lower court (paragraph 176), that the
plaintiffs did not make this a ground of complaint, and that it *
was the defendants who charged the plaintiffs with adhering to
the wrong version of the canon (written statement, paragraph 45;
issue paper, No. 124). But as the defendants have raised the
question of the accepted version, they cannot reasonably complain
if it is held that, well—knowing that this court had decided in 40
favour of the plaintiffs’ version, they deliberately incorporated the

rejected version in their constitution.’

237. The evidence in the present litigation being mainly on the con-
clusions in the earlier cases it will be hazardous and not correct on my
part to come to a decision on the correct version of the canons accepted
by the Malankara Churchas a whole on wild surmises and conjectures,
and that party which wants to rely on any canon given in the version he
supports, cannot be allowed to do so in the absence of proof of the correct
book of canons the Malankara Church has accepted. S

238. A contention has been raised by Mr. Poti, learned counsel for 50
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the plaintiffs that Ext. A2 constitution passed by the Association at its
meeting on 26-12-1934 has adopted Ext. XXVI in the Samudayam suit (Ext.
A206 here) as the canons accepted by the Sabha. If the Association
meeting was validly held and its proceedings are binding on the community
that fact alone will be sufficient to hold that the said constitution is valid
and binding. If the Association which it is alleged represents the entire
~ church were to choose one of the two versions this act of Association cannot
be characterised as either wrong or even improper. If a proceedings are
binding on the entire church its choice will not be affected by the prior
decision in 41 T.L. R.1 because of the intervening event of a .lawful 10
proceedings of the community itself acting through its accredited organ.

239. It is difficult to agree with this contention. What are the
objects of the Association. The resolution passed at the Mulanthuruthy
Synod in this respect is to the following effect—

(a) That a Fund, out of public subscription in their community,
should be formed for the purpose of meeting the expenses of litigation
etc. to settle the dispute thathas arisen between them and the followers
of the opposite party as well as for the purpose of augmenting the
common funds intended for the improvement of the community; that
‘a committee known as Syrian Christian Association should be established 20
with the Patriarch as patron and the Metropolitan as President to
administer the fund as well as to regulate the affairs of the Church ;

(b) That the committee had full authority subject to the See of Antioch
to administer the fund to regulate the affairs of the Church and to alter
the existing rules and frame new rules etc.

240. It will be rather too much to say the Association which is
empowered in the above manner could alter any provision in the
canons which is binding on the whole Jacobite Syrian Community
pot only of Malankara but in the other parts of the world. As is
stated in Ext. Al6, para 196, the then Patriarch Peter III, had undertaken 30
at the Mulanthuruthu Synod that a Hudaya Canon book approved as
authentic and genuine by the Patriarch would be supplied to the Malan-
kara Sapha. Ext. Al6 says that it had not been so supplied though
we find that after the Mulanthuruthu Synod, Mar Joseph Dionysius,
the President of the Association who had been specifically authorised
by the Synod to carry on all litigation regarding religious and social
matters of the church, producing a copy of the canons in the Arthot
Case. Z. M. Paret in a book in Malayalam on the Mulanthuruthy

Synod—

‘?mg@@m’l a\;«nmeso«u""_(@Jocmom:)ce,Oo_mbosu(gomo__;um@o) 40
quotes the following on the rcsolution passed by the Synod on the
Canons, (This book is produced by the plaintiffs in O. S. No. 4 of 1979
and marked as Ext. A 151 in the case) at Page 102:-

“apO1 ©2100J0856043 allwrvamieel quniemes Balee] GRAITY
g3 S0GMIMs MSals1WQe @NSEBIV MO ajTde Yo l@omllIesto
DEIVOSODICEID HRMNEJHOVs @RS oy NEBEXISEHEST SBICOO ajdydo
0dEJo wpaleie). OGSO @I @J&H00e BRRJIOGD COMD ms&iocra
a1081084M Aglom nH@W« MRJOOT MBI o) 920g]124”.
These are indications that the Association cannot of its will change the
Canons. I am not satisfied that the association meeting of 26-12-1934 50
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had any authoriy to frame a constitution which -amends: the canonsof
the Jacobite Syrian Church. Nor hasthe Association the legal authority
to declare which book of canons represents the correct version. The
Bharanaghatana (Constitution) of the Malankara Church— How far
Exts. A2, A9 and Al valid and binding on the Community and the
Parish Church?

241. The plaintiffs’ (Catholicos side) case in the ‘matteris that the
original constitution of the Malankara Church is Ext. A2 which was
passed by the Malankara Association at its meeting held on 26-12-1934/
11-5-1110. This Constitution has undergone amendments twice, firstat 10
the Malankara Association meeting dated 17-5-1951 and amended version
is Ext. A9. That came into force on its being approved by the Episcopal
Synod at its meeting held on 29-3-1954. After the Supreme Court
decision there was some process of unification of the warring groups.
There was mutual acceptance of the Patriarch and the Catholicos on
16-12-1958. There was joint functioning afterwards for a period. At this
stage some further amendments to the constitution was thought necessary
and the managing committee referred the matter to a Rule Committee.
This Committee suggested further amendments and the Managing Commi-
ttee after deliberation passed the amended version of the Constitution 20
in its meeting held on 14-4-1967. This Constitution is Ext. Al and after
approval by the Episcopal Synod on 21-4-1967, the same came into

force.

242. In Ext. A2 the Constitution originally passed the rules or
clauses relating to amendments are as follows:-

R. 120 “oo @(‘OGTT)“E.ISCO@'](D% HHoBITUL T mromcmm’lgdo, e
HDYo BOMILOTL]e ERPUWDIBIWT QIO BEBLOD QB m"lceme'
BREMVITLICWorD AOEMRT " HamT007T MIWBISeM ams 0, O &an1007
DETEIWIVTBRIMNBOGBID. DO HE 100 1Wes @m)"lcwrraq 8 Gadd nig
@900 @RPWIONIBANMIGR. "’ - 430
R. 121 “Qoo®mn100T @8BLnmMI®3HTe  GREIVINVICDan  B26MBRTetn®
&Han 1001V @b crumég:]'lwemmgo,mcmom)']c@n&:m mOGMRIn® Beml;;- -
007 aJogyossn M URIWEBO @OETLOAVTEWANM. af)adleq o]t MIm
We GEBOQISERANDAIO0 MSa{1Gd DOTcoaerED. @RS, >

The plaintiffs have explained the manner in which the amendments
were introduced in 1951. In the managing committee meeting held ‘on
23.12-1120 / 7-7-1945, the Rule Committee convenor Sri. K. Cheriyan
placed before the committee the report of the Rule Committee proposing
amendments to the constitution. The minutes of the managing committee
of that day is recorded in Ext. AS the minutes "book, pages 67-76, which- 40
proceedings are specifically marked as Ext. A5(a). The particular refetenoé*'”
to the Rule Committee report as entered 1n the mmutes is Ext. A5 (®)

which reads as follows:-
“aued BOEMARISMM Y QIMECOmENE ceemm’]«a,oé 900NN0BBA emé

016g40@5° QOeman 1007 SHeMUINB 0. o;. ©al01omM «umd&."‘l%
AP ®0aySlay afRio 0EMRTM’ HIM1000 STNIBDOSE o BRW oy OR0%

SH0ORMY MIUDIa),”’

pursuant to this decision the report was printed and 01rcu1ated among
managing committee members and Metropolitan. P. W.1 the. dep'atty
secretary who is alleged to have attended the managing.committee meéting 56
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regularly says in his chief examination:-
“goEMoaismI  6BBUIMT UMW) 72.00 GalrT®d, 5-00 maud
o lmacsm. Ext. A5(b), @M1 a10QPANPCalINe) QO SHmI10071 o'lag:lods
g" DIEMR TN’ SHan1007 BAMUADIAG., am@ocgjom'lmom'lrmcmm'lmooha
BNWa] O®ISAD. 18.6-21 ees &1MIg°ay°® T8.00 caIr1®d BRWLOBIS
o 1w, coalegjsomigae’. @@’ Ext, AS(d),”

Ext. A5 (d) is as follows:-

“noeMRT N’ SHINT00TWICRIG8 HATUADIND M IOHSITMSARMMO 1MBS
1g@BGe ERAIOWAJ00T QO &Hap100T aquadg{la) 0163 Jodge, TLEO &EEM
9ISMW 1T UBTTHEMODTD QO HaD1007 MBIV lg) ces3vmIdgs. @ogd 10
s1la) OOMUIBNISE BRWA OISOV IGE"."’

The managing committee meeting held on 26-2-1114 decided as follows:-
Qoo $HoR00T 2OEMRT W BHan 7007w I0d qVAdg{lg] TVed adeMeRIS
mo 3e8NM1HOB00T GRCEDAlls], ERGTD @OBMR TN’ SHANT00T 10}
016gj0dg° oa1QM@ I 0, Co SHIn1007 @UBEgRe 8lalywl. 001
agaV’. agEnlande HEMMOIB, @7, afe. all. eROTLan®, d1. age. afe.
ad@Jande, CWOPD L. 007. WV WAUBOR. BB AL’ SHOT007T
Wow1 M Walgd. O Co SHMMOOT @R BT  ERYMVRJIDOIOMARBB® 6™
alon 8 ¢aid8le PINWIBHANGISM®o QO HOM100T MTWAIE Vo

wlaf G NUDIVOO al100TWYPSS A0 INI0BOReES  GUiatle Qe 20
SHID1007WT0 MIOY aloRYINAID @ UNTBT BYOEMIN SM LTI TMHOM e

L 24

QMBIBEMEYe HalP. ........

243. The next meeting of the Managing committee on 18-10-1125
-~ again considered the matter of amendment of constitution as proposed
by the rule committee and passing the proposed amendments, decided
to present the constitution as amended in the next meeting. The plaitmfifs’
counsel then refers to Exts. A6, A8 and A5 (k), that proper notice of
the meeting has been given for the Association meeting in which the
constitution of the Sabha is given as a specific item in the agenda and
“also for showing that the Managing Committe had provided for moving 30
the necessary resolutions in the Association meeting. The circulated
constitution incorporated the amendments framed by the managing
committee.

244. In the Association meeting the amendments were duly moved
by Sri. K. Cherian. The Association appointed in the morning session
- a committee to consider the proposed amendments and make a report
in the afternoon session. In the afternoon session the committee appo-
inted reported to the meeting. The meeting considered the report and
unanimously passed the proposed amendments. The minutes of the
Association meeting is Ext. A7. Ext. A7(a) is the resolution passedto 40
appaint a committee to consider the amendments and report to the afternoon
session. Ext. A 7(b)is the resolution passed unanimously accepting the
proposed amendments. The evidence of P. W. 1 and P. W. 4 fully support
the plaintiffs’ case in the matter.

‘245. T’he notice of the Association meeting was published in the
Malayala Manorama of 4-5-1961, and Ext. XI is a photostat copy of
that issue which is duly proved by P. W.6, Public Relations Officer of

the Malayala Manorama, George Mathew.

246 The amendments thus passed in the Association meeting were
approved by the Episcopal Synod in its meeting on 29-3-1954, the minutes 50
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of which meeting is proved by P. W.8 who was then a member of the
Synod. Ext. A 152 (b) (Pages 84 to 89 of Ext. A152) are the relevant
minutes in the matter. A printed copy of the amended constitution is

Ext. A9. This was the amendment said to be in force in 1958 when the
Catholicos accepted the Patriarch subject to the constitution. g

247. After the apparent unity which was established in 1958
between the two factions of the Malankara Church in 1958, the constl-
tution was again amended in 1966-67.

248. A rule committee was appointed on 18-2-1960 to propose
ameudments to the constitution. That is evident by the minutes of 10
the managing committee on 18-2-1960. The whole minutes is marked
as Ext. A5 (m) and the particular resolution appointing the rule com-
mittee is Ext. A5(n). The rule committee so elected consisted of
3 Patriarchal men, according to the plaintiffs. The rule committee
invited proposals for amendments, considered the proposals and then
proposed some amendments to clause 6 to 44 of the constitution that is,
to the provisions concerning administration of the parishes. "The pro-
posed amendments were incorporated at the relevant portions and it
was got printed. The printed matter containing the amendments incor-
porated as above together with a report about the procedure adopted 20
for suggesting the amendments and the nature of the amendments was
placed before the managing committee. The report is Ext. A176 and
draft with amendments incorporated is Ext. A77. P. W.8 who was the
president of the rule committee proves these.

249. The plaintiffs would further submit that the managing com-
mittee which consisted of former Patriarch supporters passed the
amendments in two meetings of 30-8-1966 and 14-4-1967 with some
slight amendments. (See Ext. All (c), All(d), All (e) and All (f).

The resolutions and decisions of 14-4-1967 were approved by the Epis-
copal Synod in its meeting on 21-4-1967. Ext. A162(f) (Page 71 of 30
Ext. 162). The oral evidence on these is given by P. Ws. 1, 4 and 8.

D. W. 2 who was a member of the managing committee has been
questioned on this aspect in his cross examination.

250. Regarding the validity of Ext. A2, the plaintiffs would
contend that Ext. A16 had upheld the validity of the Malankara} Asso-
ciation meeting on 26-12-1934 and also that the said meeting had the
competency to pass a Bharanaghatana binding on the entire church.
In para4l of Ext. Al6 it is said:-

““The Malankara Jacobite Syrian Associatlon set up by the
Mulanthuruthy Synod was and is the representative body that 40
has the right to bind the whole commumty and all the churches

by its deliberations and actions.’

The plaintiffs would further add that when the matter came up before
the Supreme Court against the judgment of the Kerala High Court
reversing the trial court judgment, the Supreme Court allowed the
appeal of the Catholicos party, reversed the judgment of the High Court
and restored the decree of the trial court. According to them, not only
has the Supreme Court held that the meeting wherein the coustitution
was passed was a valid meeting convened by proper authorities and noti-
ces issued to all the churches including the churches on the Patriarch 50
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side, but also impliedly if not expressly determined the validity of
the constitution adopted in ihe meeting. The validity of the provisions
of Ext. AM Bharanaghatana (as marked in that case) was substantially
in issue between the parties in that case as it had to be decided to deter-
mine the question whether the adoption of Ext. AM or any of the pro-
visions of Ext. AM were such as to render the defendants schismatics
or aliens. Learned counsel for the plaintiffs would also point out to
Ext. A209 wherein the first defendant when he was a Ramban said (at
page 148 of the book):~

“In Kerala also they have passed a new constitution and that is 10
accepted by the civil court. Their administration now is accor-
ding to the new constitution. In general the Syrians are demo-
cratic in their Church administration.”

251. The defendants on the other hand would contend that the
.constitution is ab initio void, without jurisdiction, against the usage
and constitution that existed in the church and the basic structure of
the church. [t has not been approved by the Synod or by the Patriarch.
The Supreme Court has not upheld the validity of the Constitution and
the decision on it in Ext. A16 being unnecessary for the disposal of
the suit in the nature of the decision taken by the Supreme Court, the 20
same cannot in any manner be res judicata. The defendants would
further contend that the Malankara Jacobite Syrian Christian Associa-
tion is an association of churches. It is a voluntary independent orga-
nisation derived for fellowship and co-operation in common affairs. It
has no ecclesiastical or other authority over parish churches. Parish
church and association are two bodies distinct and separate one from
the other. Association originated at the Mulanthuruthy Synod. It can-
not have more powers than what the Synod conferred or intended to
confer. It is further alleged that in 1934 M. D. Seminary meeting, the
managing committee members also participated as seen from Ext. A208 30
minutes. They had no right to be there as admitted by p. W. 8 himself
in his deposition. The defendants would point out that item 4 in the
notice Ext. A4 convening the meeting, is in the following words:-

“noemrlotn® HaB00T n1rUIHe WIS SOEMNRISM a_-noggoasa..”

While in the body of the notice at the beginning it is also stated that
the meeting is to consider: '

“aURBIDVe LB HADIEIIT’

There is not even a hint that any rules affecting the individual parish
churches are included in the constitution passed by the managing com-
mittee. The managing committee has no jurisdiction over Metropoli- 40
tan diocese or over parish churches. This, according to the defendants,
have been admitted by P. W. 8 in his evidence. Therefore, no reasona-

ble man will think that the managing committee has drafted a constitu-
tion for the individual parish churches. ‘

252. The defendants would also contend that even assuming that
the Association has power to frame rules for the administration of
parish churches, such powers do not include a power to subvert or
destroy fundamental and essential principles of the objects for which
they are established. Their case is that by stripping the Patriarch of
all his powers, the Association has destroyed the fundamental and
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essential principles of the church. The Parish churches conceraed
are established for the worship of the people who have accepted the
Patriarch as their spiritual head. The defendants would further plead
that the Association is a body with a majority of laymen. In spiritual
matters the church is episcoral and that being so the association would
have no powers of legislation over spiritual matters. Provisions regard-
ing faith, canon, powers of Patriarch, Catholicos, Metropolitans,
Synod etc. are well beyond the jurisdiction of the Association. The
defendants’ counsel in their written submission have listed various
matters indicating that by the constitution introduced in 1934 and 10
subsequently by the amendments to the same, the Association has

sought

(i) to alter the basic structure of the Sabha;

(ii) to curtail the powers of the Association given to it by the
Mulanthuruthy Synod,

(iii) to make the managing committee powerless;
(iv) to alter the structure of parishes and Bhadrasanas and

(v) to make the Malankara Metropolitan all powerful which is
just what the Mulanthuruthy Synod wanted to avoid.

253. The defendants have also got the case that no Episcopal 20
Synod has been adopted or approved the constitution of 1934 and 1951.
The members of the Episcopal Synod are the Metropolitans in the
Malankara Sabha irrespective of his jurisdiction of administratioa.
‘Clause 96 of Ext. A2 states this. Metropolitans of the Patriarch
Party were invited to the Synods of 26—1.’7.‘—1934 and of 29-3-1954 and
they have not participated in those meetings. P. W. 8 admits this.

254, 1In respect of Ext. A9 Constjtution as amended and adopted
by the Association on 17-5-1951, the defendants would point out the
association meeting was convened and held after 1946 T.L. R. 683
decision (which was rendered on 8-8-1946). By that decision the 30
Catholicos Party had been declared as aliemns and no member of the
Patriarch’s party could attend it. No notice had been really sent to
them. Even if they are sent they are not bound to attend. Publi-
cation in news papers could be taken asa mode only if there were ne
prescribed rules. Therefore according to the defendants the wheile
proceedings of the meeting of 17-5-1951 are  void. It is also said
‘that there is no evidence to show that any other amendment was passod
by the Managing Committee or suggested by the rule committee prier
‘to 17-5-1951. .

255. Inrespect of Ext Al, by which amendments made.in 1967 ace 40
also incorporated, the defendants would submit that the 1967 amend-
ments were not placed before the Malankara Association and they have
not passed them. This was because of clauses 120 and 127 in Ext. A9.

The rule committee suggested that the amendments and the amendments

so suggested were approved by the managing committee on 30-8-1966

and 14-4-I967° Defendants would further contend that there is no
evidence or Synod minutes to prove that the Synod has approved the
managing committee resolution of 30-8-1966. Even the resolution

.of the managing committee of 14-4-1967 was not appreved by the
‘Syned for which the defendants would refer to page 71 of Ext. Al162. 50
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The defendants contend that clauses 126 and 127 are void since the
Mulanthuruthy Synod resolution has not authorised such delegation by
the Association to the committee. P. W.8 it is submitted had admitted
that it was on the delegated authority that the amendments were passed.
Moreover, the Association meeting of 17-5-1951 after passing Ext.A9
constitution had passed another resolution by which it appointed a
committee to report to the Managing Committee on amendaments
to Ext. A9 constitution. The defendants’ plea on the point is that

when the Association itself has appointed a committee to suggest the
amendments, it must be that only on the basis of such a committee’s 10°

report amendment could be effected. Another plea put forward is that
the Episcopal Synod had approved Ext. A9 only conditionally. The
condition was that when Ext. A9 is amended, previous amendments
suggested by the Synod should also be considered. They would refer
to page 85 of Ext. A152. One of the amendments which was previously
suggested by the Synod on 10-7-1953 related torule 127 of Ext. A9
which suggestion was to the effect that amendments passed by the
Managing Committee should be approved by the Association as well as
the Synod. This has not been followed in bringing into force Ext. Al.
The contention is also taken that the Association or the committee 20
cannot in any way interfere with the administration of the parish
churches, the constitution of which can only be made or altered by the
respective general body meeting of the parishioners.

256. I have already held that the findings as such in Ext. A16 will
not constitute res judicata in these suits. Ouly the points on which the
Supreme Court said that the Samudayam suit should be dismissed
would constitute res judicata here. The validity or otherwise of the
constitution Ext. A2 has not been considered at all by the Supreme
Court. No doubt the defendants cannot take up the contention that
by passing the constitution the Catholicos side had hecome heretics or 30
gone out of the Church. This was a point that should have been taken
up in the Samudayam suit and the Supreme Court has found that on the
pleadings in that case such a contention was not raised. Therefore,
there would be the bar of constructive res judicata to prevent the
Patriarchside taking up a position in these suits that by passing Ext.A2,
the Catholicos side should be treated as heretics or of having gone out
of the Malankara Church. But this is entirely different from contend-
ing that Ext. A2 in respect of many of its provisions is invalid as
having gone beyond the powers of the Association.

257. As Mr. Justice Raman Nair pointed out in Ext. B322, the 40
Sabha or Association meeting had no authority to frame a constitution
for the parish churches. The Association or Sabha was constituted by
the Mulanthuruthy Synod, a Synod convened by Patriarch Peter III to
curb the powers of the metropolitans by vesting the powers in the
congregation; it was for this purpose the Association was constituted.
Whether one looks at the short summary of the resolutions of the
Mulanthuruthy Synod as given in Ext. B74, para 85 or at Ext. B168 or in
- Z. M. Parat’s book Ext. A151, it is clear that the Association was
framed for curbing the powers of the Bishops and safeguarding the

churches from their autocracy. As itwas not feasible for all members 50
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of the Association to transact the business, a Chief Committee or
managing committee was also constituted. The fact that the committee
was entrusted with the responsibility and management for matters con-
nected with common religious and communal affairs of the Syrian Jaco-
bite Community does not mean that the committee could interfere with
the existing religious practices and with the properties of the parish
churches or regulate the administration of parish churches vested in
the general body of the parishioners. I have no hesitation in expres-
sing my respectful agreement with Mr. Justice Raman Nair’s (as he
then was) observation in Ext. B322 which Ihad quoted earlier but at 10
the risk of repetition for making the matter clear would again extract:

¢13. Reliance is placed on the observations of the
Supreme Court in Mar Basselios Catholicos v. Mar Poulose
Athanasius (1954 K. L. T. 385 at 387) and Moran Mar Basselios
Catholicos v. Avira (1958 K. L. T. 721 at 723) to the effect that
the Malankara Syrian Christian Association was formed at the
Mulanthuruthu Synod ‘“‘to manage all the affairs of the churches
and the community.” The Samudayam suit in which those
observations were made was, as we have seen, concerned only
with the Jacobite Church and not with individual churches of 20
the Jacobite faith. Whether or not the word, ‘‘churches’’ in
the plural in the observations in question, instead of the word,
“church” in the sigular, was deliberately used so as to include
within its scope all the individual churches of the Jacobite
faith, we do not think that these observations in the intro-
ductory part of. the judgments setting forth the historical
background of the dispute can be regarded as findings relevant
in the present case. We might also add that while the Supreme
Court held in Moran Mar Basselios Catholicos v. Avira
(1958 K. L. T. 721) that the M. D. Seminary meeting of 1934 30
was a duly convened and valid meeting of the Sabha, their
Lordships said nothing in that decision about the competence
of the Sabha to frame aconstitution for the individual affiliated
churches or about the validity or applicability of the consti-
tution, Ext. P26, in relation to such churches. »

(emphasis mine)

The parish churches are autonomous units so far as temporal matters
are concerned, the power of management being vested in the trustees
elected by the parishioners. The Association by enacting any consti-
tution cannot make inroads into such management unless there has 40
been a surrender of such autonomy by any particular church or
churches by a positive and express decision. Nor could by any consti-
tution it may adopt the Association or its managing committee adopt,
alter or declare as the true one any essentially religious matter like the
canons applicable to the church which will be common to the World
Jacobite Community as such. It might be noted here that the Mulan-
thuruthy Synod resolutions represent a concurrence reached between
the Patriarch who' as per the Royal Court Judgment Ext. B74 had the
power of general supervision over the spiritual government of the
church, the Malankara Metropolitan heading the temporal and spiritual 50~
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govefritin}iéhtA of the Malankara Church and the representatives of
the Malankara Jacobite Syrian Community as such. It will be interest-
ing here to quote the suminons which the Patriarch issued to various
churches which as sent to one of such churches is quoted in full in the
minority judgment of Justice Ormsby in the Royal Coirt of Final
Appeal which is marked as Ext. B75 here.

“By the sacred name of the Eternal being who is the Lord
of everything, the Unbeginning and Endless and full with
Essence, praise be unto Him. Peter TII Ignatius Patriarch
ruling on the Apostolic throne of Antioch and all the East.” 10

‘““May Divine mércy and celestial blessing come and dwell
upon the foreheads of our children of the Formless the beloved -
priests and deacons and all blessed people of Our blessed
parish of the Kunnikurudi Church.”

“May the blessing of the Lord God dwell upon them,
upon their houses, upon their progeny, and upon everything
that is theirs. And that by the prayer of Mary who brought
forth God and of all the Saints. Amen.”

“Furthermore, We mnake known unto your love. It is about
a year now since we atrived in your midst in this country. 20
We very much regret that we have had no time in the mean-
while to call you together to meet in a Synod and to speak to
you regarding spiritual matters. Therefore, what We now
make known unto you is that the moment this writ of blessing
reaches your hands, you should choose from dmong you a
priest and two of the leading people, being such as.are honest
and trasted, to speak before the Synod on behalf of you all
and send them _entrusting to their charge your views, so that
the matters that may be resolvéd upon at the Synod may be
accepted by you. As this Synod (intended) to consult upon, 30
and come to & conclision regarding the Spiritiial dffairs of Our
Church, in general is to (méet) at the Mulanthuruthu Church,
founded_in the name of Apostle Mar Thomas, appearance
should be made before us on the 15th Mithunam eusuing.
May it be granted that disputes and schisms existing in Our
church may be removed, and that good order may be vouch-
safed toour peopleby the deliberations that are to be held at
this Synod which isto be held by Divine Grace. And you
should not take part in (or, give room for) any disputes and
quarrels. We wish in God that this Synod should meet in the 40
sacred name of Jesus Messiah, Our Lord, so that the promise
“‘wheresoever two or three may meet in my name there will I
be in their midst”’, may be fulfilled unto us by God- Just as
in former days when Spiritual Synods met, the Holy Ghost
spoke in them openly, even so, as in them, will the Holy Ghost,
We confidently trust in God, speak to us if we proceed to ol
dglibé'xﬁét"ib‘ns without any difference. This will suffice f or the
time for (considering) your knowledge. May the rpercyan'ﬁ
blessing of God ever multiply in you. Amen.” (Pages 53 and 54)

No doubt I do not find much force in the contentions raised by the 50
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defendants which might cut at the root of the provisions in the consti-
tution in regard to management and administration of the Common

Trust properties.

Whether the Milankara Church is autocephalous. What is the )egal
effect of the establishment of a Catholicate in Malankara? What was
‘the extent of the Patriarch’s spiritual powers over the Malankara

Church? How far such powers survive now?

258. These questions are of sufficient importance in this case and
‘the answers to them to a great degree will resolve many of the impor-
tant controversws in these suits. The plaintiffs (again I might point 10
out that I am proceedmg on the basis of the party array in O. S. No. 4
of 1979), the Catholicos side have built up their present case on the
basis of a total independent Malankara Church, free from the shackles,
according to them of the Patriarch’s spiritual supremacy. That the
Catholicos side has gone not one step but more steps further from the
position they took up in the Samudayam Case, there cannot be much
doubt. Though it is true that they contended that thata large chunk
from the powers of the Patriarch in the spiritual field had become
vested with the Catholicos on the establishment of what they term the
Catholicate of the East in Malankara, there was no contention put 20

forward then as is now being sought to be done that head of the Malan-

kara Church, the Catholicos cum Malankara Metropolitan is the head
of a totally 1ndependent church, in no way subordinate to the Patriarch
‘and in communion with other Orthodox Churches It m;ght be noted
that in the first case after the controversy arose regardmg the esta-

blishment of the Cathohcate namely the Vattlpanam Case, b(}th sides
admitted that admmlstratlon of the temporalltles of the Syrlan acobite

Church in Malankara is with the local Metropohtan and the other
Metrans and that the Patriarch has some right of supervnslon though
the Catholicos side did not indicate the extent of such right; the Patri- 30
arch side contended that the right of supervision may involve and
interference with the internal administration of the church ‘‘where the
mismanagement or misappropriation over the temporalities of the
church by those ordinarily vested with the management thereof makes
them liable to canon law in spiritual punishment, he (the Patriarch)
has the right to visit them with the punishment.” Chief Justice
Chatﬁeld in h1s leading Judgment Sald that for the purpose of Ehe
understood that ‘‘mismanagement” is practlcally equlvalént in the

' above passage to “misappropriation” or at least something similar to it. 40
(See para 15 — Page 151 of 45 T.L.R. 116). On the basis of the word- ‘
ing in the summarisation of the net result of this judgmeht in the
‘Supreme Court case at para 30 of 1958 K. L. T. 721, Mr. Poti had 3%id
that 45 T.L. R. 116 had proceeded on the basis that the establish’fﬁent ‘
.of the Catholicate with power to Catholicos for the time beihg ‘to ordyin
Metropohtans and to consecrate Morone, reduceéd the power of the
Patriarch to a vanishing point. Nowhere in 45T.L. R. 116 the judges
had said that Chlef Justice Chatfield in para 34 of his Judgment
(45 T. L. R. 116 at 186) refers to the contention on Behalf of the Patria-
rch side that this ‘action weakened the tie between the Malankara 50

.0
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Church and the See of Antioch almost to a vanishing point, as the
Patriarch would ordinarily have no occasion inthe future to intervene
in Malankara, that the then Metropolitan Mar Geevarghese Dionysius
and his partisans had all along desired this separation from the See of
Antioch, that they had at least succeeded in their attemptetc. In
respect of these allegations, Chief Justice Chatfield finally said that
the Patriarch side conceded that if Patriarch Abdulla had done the act
of creation of the Catholicate etc., there would have been no objection
and therefore the whole matter resolved itself into a personal dispute
between two claimants to the Patriarchate in which it was said, 10
Mar Geevarghese deserted the Patriarch who had created him Metro-
politan and supported his rival. Such conduct might amount to an
-ecclesiastical offence for which the offender could be deprived of by
his ecclesiastical superior but it could not be an offence for which the
civil courts could try him or express any opinion as to his guilt.

259. In the second case, namely the Samudayam Suit, while
stating that the re-establishment of the Catholicate in the Malankara
Church was in pursuance of the long cherished desire and progress of
the Malankara Church, the Catholicos side plainly took up the
position that such re-establishment was intended to cement and per- 20
petuate the connection with the Patriarch of Antioch. It had been
contended that they had not done anything to negate the authority of
the Throne of Antioch. While stoutly denying that they had sepa-
rated from the Jacobite Syrian Church and established a new Church,
they had taken up the plea that no action attributed to them by the
plaintiffs in the suit - namely the supporters of the Patriarch were such
as would deny or repudiate the Patriarch of Antioch and the powers
pertaining to him under the law and the canons. It was stoutly
denied that they had made any arrangement enabling them to carry on
independently of the patriarch. 30

260. It might here be noted thatin what is known as Seminary
Case (Ext. B74 judgment in that case), it had been held by the Royal
Court of Appeal of Travancore —the same view being taken by the
Royal Court of Appeal of Cochin in Ext. B110 that Patriarch of
Antioch has got general power of supervision in the spiritual field over
the Malankara Church.

261. Now the present claim of the plaintiffs is that the Malankara
Church is autocephalous. What is meant by autocephalous? In the
New English Dictionary on historical principles by Sir James Murray
L.L.D. ‘autocephalous’ is defined at page 573 as ‘‘Independent, having 40~
a head or Chief of its own; independent of archi-episcopal or patriar-
chal jurisdiction”. No doubt, the claim of autocephaly has to be
examined with reference to the applicable ecclesiastical law and facts
proved in the case, as correctly put forth by the plaintiffis. The term
was used in the early Church to describe Bishops who were independent
of a superior authority and now .used to describe the independent
Orthodox Churches of Constantinople, Antioch, Alexandria, Jerusalem,
Cypres, Russia, Greece, Rumania, Yugoslavia, Bulgaria, Albania,
Georgia and Poland. An interesting book on the subject written by
Alexander A. Bogolepov, D. D. who is Professor of Canon Law, 50
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St. Vladimir’s Theological Seminary Crestwood, New York, and who was a
former Professor of Law at St. Petersburg University, Russia, before he left
Russia in 1922, has been cited before me by the learned counsel for
the plaintiffs on the question. The book is styled “Toward An American
Orthodox Church.” The author would say in his “Introduction that the
establishment of a new autocephalous church is one of the basic
problems of the Orthodox Canon Law. The Ecumenical Councils of
the fourth to eighth centuries recognized six iudependent churches: Rome,
Constantinople, Alexandria, Antioch, Jerusalem and Cypres. After the
separation of East and West, the five Eastern Churches remained in 10
unity. The Florentine Union of 1439 led to the proclamation of the
independence of the Russian Church from Constantinople (in 1448).
With the disintegration of the Ottoman Empire, the Churches of Greece,
Serbia, Romania, Bulgaria and Albania also left theone great church
of Constantinople and became independent. After the First World War,
more new Churches were founded, growing mainly out of the Russian
Church. This is how the autocephalous Georgian, Polish and Czechos-
lovak churches came into being. As a result of all these changes, the
total number of autocephalous Orthodox Churches had risen to 14 by
the middle of the 20th century. The unprecedented emigration following 20
the First and Second World Wars resulted in the formation of new
Orthodox Church groups desiring their own administration independent
of the Mother Church, which had the misfortune to fall under the
control of Communist Government. This situation became especially
acute in America where parishes, missions, and dioceses of the autoce-
phalous Orthodox Churches of Europe and Asia had been established
since the latter part of the 18th century.

761. The learned author therefore says that there has been an
acute need, then, for the regulation of the conditions and manner in
which new autocephalous Orthodox Churches can, and should, be esta- 30
blished. This problem was, and is, all the more complicated and difficult
because the circumstances at the time of the founding of any new
Church in the 19th and 20th centuries have been radically different
from those of the epoch of the first Ecumenical Councils especially in
the countries of the New World, populated by immigrants under unprece-
dented political and religious conditions.

262. Prof. Bogolepov then points out that the way in which new
Orthodox Local Churches are established is of special significance for
Orthodox Canon Law. As alegal problem, the establishment of a new
Church is not significant, although for opposite reasons, either to Roman 40
Catholicism or to Protestantism. According to Roman Catholic teaching,
the Church is ome, not only because all its members profess the
same faith and join in a common worship, but also because
they are united by the guidance of the infallible successor of
St. Peter, the Roman Pontiff. ~The unity of the Roman Catholic
Church eliminates the possibility of any lawful separation from it. No
new Church can be organised from a part of the Roman Church and
legitimately become independent. From the Roman point of view, the.
true Christian Church can exist only under the authority of the Pope of
Rome, the Visible Head of the Church and Christ’s Vicar on Earth. 50
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Unlike Roman Catholics, Protestants generally recognize the possibility
of organizing new communities. Since preaching the Word of God is
considered the basic task of the Church, each group of believers may, in
its struggle for the right understanding of the Gospel, organise its own
community with its own clergy In Protestant practice, the establishment
of a new body of clergy presents no canonical difficulties. It can be
established by the community itself. Since Protestantism recognizes
the absolute supremacy of the Word, the Church is considered as founded
on the teaching of Christ, that is “on Christ” but not “by Christ’’ and

his Apostles.

263. According to the Orthodox Church, which retains the concept
of Church unity which existed during the time of the early Ecumenical
Councils, the unity is one in plurality of sister Churches, only some of
which can have the privileges of honor. [ts unity does not conmsist in
the subordination to one single head. Orthodoxy recognizes no one to
have been empowered by Christ to be His Vicar on earth and to have
an indisputable authority over the whole of His Church. The deep
spiritual unity of the sister churches consists in the unity of faith,
church tradition, basic features of canonical structure and divine
services, as well as in the recognition of only that hierarchy which 20
inherited its authority from the Apostles—from all the Apostles and
not just from Peter. The Orthodox Church greatly values the connection
of its hierarchy with the Apostles, and through them, with Christ Himself,
and it firmly retains the principle of Apostolic Succession of hierarchal
authority. With regard to the administration of internal affairs, the
sister Churches enjoy equally the right of self-government and have
independent ruling bodies. Administrative independence is provided for
by difference in local usages but it is connected with a strong adherence
of the basic principles of faith and Church order. The Highest expressions
of the Church’s unity were the Ecumenical Councils. 30

10

264. Bogolepov would also point out that the Ecumenical Councils
have provided for the establishment of new local churches whose number
has never been limited. These local churches which are autocephalous
meaning self-governing independent churches have two distinguishing

marks—

(1) The right to resolve all internal problems on its own authority,
independently of all other Churches, and

(2) Theright to appoint its own bishops, among them the head
of the Church.

265. Here the learned Professor would make an important distinction 40
between autocephalous churches and autonomous churches. In organis-
ation they differ substantially. The autocephalous church is a self-
governing and administratively independent church, whereas the autonomous
church has restricted self-government. Administratively, the latter
depends upon an autocephalous church, under whose protection it stands.
The distinguishing quality of an autonomous church is that it cannot
have its own independent Head. Its head can be elected by the local
ecclesiastical bodies, but the election becomes valid only ofter it is
confirmed by the Highest Authority of the autocephalous church (Admini-
stration and Head here obviously mean the spiritual administration 50
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and spiritual Head). The latter usually also has the right to supervise
the activities of the autonomous church and to judge its bishops. Only
an autocephalous church can be an immediate member of the
community of Orthodox Sister churches. (See Page 15—Chapter II of the

book).

266. Prof. Bogolepov also points out to the requirements for establ-
ishing an autocephalous church out of an existing Orthodox Church
(Pages 15 and 16 of Chapter II). (1) The local church must be suffi-
ciently mature to organise its own ecclesiastical life; it must have a
sufficient number of parishes and parishioners; the possibility of training 10
new clergymen, and a hicrarchy canonically capable of making subsequent
appointments of new bishops.

(2) As the authority to appoint and consecrate a new bishop
exists only when there are three ruling bishops of an ecclesiastical region,
at least the number of bishops must be available in the new church.

(3) The region of the new local church must be in a State independent
of that of its own mother church. According to Mr. Poti, the learned
counsel for the plaintiffs, all these requirements are satisfied in the case

of the Malankara Church.

967. The learned author would state that if a church meets all the 20
canonical requirements for autocephalous status, then justice requires
that its claim be recognized and that it be included in the aumber of
autocephalous churches. ‘Rights” always correspond with ¢duties” of
others to act according to these rights. However, it is significant to note
that the learned professor does not deal with a situation if a considerable
section in the church itself resist the claim of autocephaly.

268. Bogolepov then deals with the devices by which autocephaly
could be realised. One is recognition by the Mother Church, the other
is recognition by the Patriarch of the church, and the third is by proclamation
of its own independence by the new church. In Chapter VII of the 30
book, the learned professor gives several instances by which a new church
in spite of the resistance bythe Mother Church has achieved its independent
status. Such instances are: (1) Church of Greece in 1850 (17 years after
such declaration of independence of its status). (2) the Romanian Church
in 1885 (20years after) (3) the Albanian Church in 1937 (15 years after)
(4) the Bulgarian Church in 1945 (72 years after), (5) the Serbian Church
in the 14th century (30 years after), (6) the Russian Church in 1448
(140 years after) and the Finnish Church in 1958 (35 years after). The
learned author goes on to state that the mother church usvally regarded
separation from itself as arbitrary and uncanonical, but it must be noted 40
that even the largest local churches had to use the same arbitrary methods
when separating from the Church of Constantinople. This historical
fact deprives them, in turn, of any right to condemn similar arbitrary
separations of their own parts. Even the lack of formal recognition did
not prevent some sister Churches from maintaining liturgical and canonical
communion with a new Church. In other words, although not recognised
de jure, a new Church may enjoy de facto recognition by other autoce-

phalous local churches.

269. On the basis of the author’s discussion Mr. Poti submitted
that the Malankara Church has become an autocephalous Church. The S50
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Church itself in the early stages was an independent church in the matter
of administration of temporalities. By the establishment of the Catholicate,
a substitute for the Patriarch has been formed for general supervision
of spirtual matters apart from ordination of metropolitans and consecration
of morone for which the Catholicos can admittedly act. By the establishment
of the Catholicate which was the revival of the Catholicate of the East,
the Patriarch’s powers were reduced to the vanishing point. He would
also submit that at the same time the canonical requirements to entitle
the church to be autocephalous is beyond dispute, namely (1) the necessity
of more than threc bishops, (2) its own ecclesiastical life and (3) the 10
location in a political state other than the home of the Mother Church
with the additional requirements mentioned by Patriarch Alexis of the
Russian Orthodox Church, namely (1) racial, cultural and social difference,
(2) long tradition of autonomy for centuries, (3: acceptance by sister
churches and (4) even the fact that dependence of this Church on the
Patriarch of Antioch had been only for ordination of bishops and consecra-
tion of morone and even the ordination Antioch was only intermittent
as several times ordinations had been cbtained from the Patriarchs like
Alexandria, Babylon, Jerusalem and the Maphrian or Catholicos in Persia
etc. Mr. Poti would contend that the dependence on Antioch originated 20
only from the desire to have apostolic succession of the bishops and
trace it back to the apostles and not made to give any jurisdiction
by reason of the ordination. The learned counsel for the plaintiffs would
further contend that the Malankara Church founded by St. Thomas
was not founded by Antioch or as a part of the Antiochean See. It
is by way of accident during the course of its long life that it had its
connection with Antioch. The basic faith of the church is only the
Orthodox faith in communion with the Orthodox Churches of the East
as different from the Catholic Church or several other churches which
have come into existence in Christianity like Protestantism, Anglicanism 30

etc. - Mr. Poti would lay strong stress, probably as part of his argument,
on para 131 of Ext. Al6 judgment where the learned Judge in disposing
of the Samudayam Case had said:

“The position which Mar Geevarghese Dionysius’s party
and subsequently the first defendant’s Party has taken up is
that the Malankara Jacobite Church is an autocephalous church
with the Catholicos as its head. The position that Mar
Geevarghese took up was with the special object of meeting in
some casy and constitutional way the stand that Mathew Athana-

sius took up.” 40

270. The defendants’ case with regard to this claim of autocephaly
is that too much reliance as such cannot be relied on Prof. Bogolepov’s
book. He is a member of the Russion Orthodox Church and now residing
in America. He accepts as is clear from his book the first seven
Ecumenical Synods, including the Synod of Chalcedon. The Syrian Ortho-
dox Church which includes the Malankara Church accepts only the
first three synods. The 4th Synod known as the Chalcedon Synod is
particularly repudiated by this Church. The defendants would further
plead that in this case one isnot concerned with the theoretical or academical
question as to how and in what circumstances a church can become 50
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autocephalous. Nor are we concerned with the question as to what this
church ought to be. The question in the suits is as to what the Malankara
Church actually is. Justice is done by giving people, not what fits them

but what belongs to them.

271. The defence points out that though the Catholicate is claimed
to have been established as early as in 1912, the contention that this
church is autocephalous was not taken in O. S. No. 94 of 1088 or even
in O. S. No. 111 of 1113 which suits commenced after the Catholicate
was established. In the pleadings in O. S. No. 94 of 1088 extracted

at page 22 of 41 T. L. R. 1 it is stated as follows:— 10

“The Patriarch of Antioch is the supreme ) .
Spiritual Hoad of the Malankarai Church.”  (/Admitted.

At page 101 of 41 T.L.R. 1 it is stated that the Patriarch of Antioch
is as a matter of faith, regarded by the parties to the case asa successor
of St. Peter and as the supreme head of the Jacobite Church.

272. At Page 164 of 1946 T.L.R.683 it is stated as follows:- Both
parties unqualifiedly admit that the Malankara Jacobite Syrian Church
forms part of the entire Jacobite Syrian Church. In Ext. B34 dated
4-11-1091 which is a circular Kalpana issued by Mar Geevarghese
Dionysius giving information about the demise of Patriarch Abdul Messiah 20
and Abdulla. In the Kalpana both of them were described as “mages
qumess® ¢ pedeL 087 and as ‘“onemes JLERHS (EJWIM aJERIANTMDONOW
o algepaEn ol oaemos 2 P W, 8 in his evidence has admitted that on
the date of the circular Kalpana Ext. B34 Patriarch was the spiritual
head of the Malankara Church. Mar Geevarghese in his evidence in
0O.S.No. 94 of 1088 - P.W. 52-his deposition marked in this case as Ext.
B154 has admitted that Patriarch of Antiochis the head of the

Jacobite Syrian Church including the church in Malankara. He has also

said that Malankara isa provincial diocese, the neighbouring diocese
30

being at Syria. He was asked:-

“54.00. @O G 18.0. ONOED TUEROS IS  BRGOD
CORIWTHINT EREIMIE L0 TUTenOOTVMOM TGO AIoYIN  MId LW MoTDm
coy° ald@weHeImy?  smoaly MIBRNOFYIceIee DM BSONDORHMN
A AlOSTIN 1S88@ VA 1WOOEMAD  ERAIISIT  DEA]OYe ruanm1es

oneereod P

In the answer he stated that the ‘‘caeiwl@®monls:ce” of the church
are the Patriarch of Antioch, the melpattakkars accepted by the Association
and the Association Committee. The defendants would contend that
these admissions by a Malankara Metropolitan who can well be described
as the founder of the Catholicate will clearly show that the spiritual
head of this church continued to be the Patriarch of Antioch in spite
of the establishment of the Catholicate. That was the position taken
up by Bassalios Geevarghese II who was both the Catholicos and the
Malankara Metropolitan in his written statement in the Samudayam Suit
marked in this case as Ext.B 307 and his sworn deposition in that
case marked as Ext. B160. So also in his deposition in O. S. No. 315
of 1960 of the Munsiff’s Court, Kottayam, marked as Ext. B321. The
present first plaintiff’s evidence in the Samudayam Case as D. W. 27—
marked in this case as Ext. B61 also is on the same lines admitting
that the Orthodox Syrian Church is the Church in which both he and 50

40
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the Patriarch areincluded. The defendants also refer to the letters Exts.
B32, B47, B48, B49 and B350 sent by the first plaintiff after his consecration
as Catholicos which indicate that he was writing to the Patriarch on the
basis that the Catholicos is a subordinate to the Patriarch. Defendants
would also refer to the oath taken by the first plaintiff on 22-5-1964
at the time of his consecration as Catholicos by the Patriarch (or inst-
allation ?) as briefly stated in Ext. BS9—Report in the Malayala Manorama
and in Ext- B157 at page 22 of Ext. B157—Malankara Sabha an official
organ of the church—which will indicate that he declared the spiritual
dependence of this church to the Patriarch of Antioch. 10

273. After hearing counsel on both sides and going through the
evidence and authorities reported to me, it is difficult for me to accept
the plaintiffs’ contention that the Malankara Church is an autocephalous
church. Even after the establishment of the Catholicate, the general
supervision of spiritual Government still vests with the Patriarch. In
para 220 at page 191 of 41 T. L. R. 1 it is stated:—

“Our conclusion on this point is that by virtue of the power
of general supervision over the spiritual Government of the Church
vested in the Patriarch as its ecclesiastical head under the judg-
ment Ext. R, he could exercise that authority by awarding such 20
spiritual punishment as he thinks fit in case of mismanagement
or mis-appropriation of Church properties, which, apart from
their temporal character, have also a spiritual side. This is
substantially the defence plea on this point.”

In 45 T. L. R. 116, as I noted earlier, as pointed out in Chief
Justice Chatfield’s judgment (to which I have already made a reference
carlier) the court proceeded on the basis that the right of supervision
vested in the Patriarch about which the parties were not at dispute
there, might involve an interference with the internal administration of
the church where there was mismanagement or misappropriation (mis- 30
management being understood in the sense as practically equivalent to mis-
appropriation) over the temporalities of the Church. The learned Chief
Justice further said that it may be accepted for the case that the Patriarch
had the jurisdiction to try the metropolitan for an ecclesiastical offence
and to impose any penalty which such offence might warrant.

274, The installation of the Catholicate has at no time been considered
as a cutting up of the links with the Patriarch. That was not considered
as making an inroad into the spiritual suzerainty of the Patriarch though
the local church was considered to be freed from the necessity of rushing
up to Antioch for the purpose of ordaining the Metrans and consecrating 40
the Morone. It might be noted that in the majority judgment in the
Royal Court of Appeal Case (Ext. B74) after reference to Ittoop’s Book
and certain other historical records the court states that the Patriarch
of Jerusalem (the word Patriarch being given there as a mark of distinction)
and the Catholicos appointed to manage the affairs of the Eastern
Churches at Tigris (Bagdad) were subject to Antioch. Webster’s Third
New International Dictionary has defined the word Catholicos as one
used in Non-Greek Churches originally as honourary title given to certain
exarchs or primates ranking below a Patriarch but before the Metropolitan.
In a book written by Rev. P. T. Geevarghese M. A. who subsequently 50
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became a Metropolitan of the Malankara church and then joined the
Catholic Church becoming Archbishop of Trivandrum, a learned and
distinguished theologian and scholar under the heading Were the Syrian
Christians Nestorians?, the Malayalam Translation of which is marked in
this case as Ext. B166, the subordination of the Tigris Catholicos to
the Patriarch of Antioch is spcifically stated. Ext, B166(a)-Pages 5 and
6 of Ext. B166. This book also quotes from Gibbon from ‘Decline
and Fall of the Roman Empire”—Chapter XLVV, Vol. III, Page 334.

“The filial dependence of the Catholici of Seleucia on the Patriarchs of
Antioch is attested by the canons of the Oriental Church”. 10

275. The learned author of Ext. B166 also quotes from Neale’s
History of the Holy Eastern Church, ’
Introduction Vol. 1, Page 125.

“In the early ages, the Catholicate of Chaldea was, as it
were, a vicarial jurisdiction of the See of Antioch in the same
manner that the Metran of Ethiopia was dependent on that of
Alexandria. But when the Catholicus embraced Nestorianism
(A. D. 488) that link was broken.”

Further Geevarghese has stated in his book in para 15 that ‘finding
that the whole of Asia was more than the Patriarch of Antioch could 20
possibly superintend, the indefatigable Zanzalus (Jacob Baraddaeus)
ordained Achudemes (A. D. 559) Maphrian (i. e. Catholicos) of the
East beyond Tigris ...... and the new dignity bore the same relation to
the Jacobite See of Antioch that the Catholicus of Seleucia originally
did to the orthodox possessors of that Throne.’

276. It might be noted that Father Geevarghese was a strong
Catholicos partisan at the time and he had been examined as P. W. 51
in the Vattippanam Case—O. S. No. 94 of 1088. It might be further
noted that the person who was one of those mainly instrumented in
the creation of the Catholicate the then Malankara Metropolitan was 30
the first defendant in the Vattippanam Case and he was examined as
P. W. 52. His evidence in that case has been marked as Ext. B154
in this case. He (Mar Gheevarghese Dionysius) died years back. It
might be interesting to note what his views on the Catholicate are. He

stated in page 1410 of Ext. B154:—
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That is why 1 said thatit is difficult to come to the conclusion
that with the establishment of the catholicos there was a snapping of
the fies with the Patriarch and a totally independent church was
created with full autonomy in the spiritual sphere also. And as I had
explained at an earlier stage the Malankara Association by itself cannot
by the adoption of the constitution etc. break the relation with Antioch
which would bind the parish churches. And if these present suits and
the contention taken up there are considered to be declaration by the 350
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Catholicos cum Malankara Metropolitan and his associates and the
Association itself of the absolute independent status of the autocephaly
of the church, that may be considered in deep. Ave they entitled to
do it on behalf of the whole church. How far it binds the paxish

churches etc.

277. To answer the questions properly, one will have to under-
stand what exactly is the Orthodox Church of which the Jacobite
Church is a part. In Encyclopedia Britannica (Vol. 16—1971 Edition)
at page 1122t is stated that “the Orthodox Church is the federation
of 13 autocephalous Orthodox Churches chiefly in Geece, Rumania, 10
Bulgaria, Yugoslavia, Cyprus, the U.S.S.R. and the Middle East. Together
‘they compose about one-sixth of the world’s Christian population. As
the lesser Eastern churches, regarded by other Christians as Monophysite,
also lay claim to the title orthodox (“‘right believing”), the Orthodox
Church needs to be distinguished from them by a further
epithet. “‘Orthodox Eastern” is the most usual appellation, though it -
has become inadequate because of the growing numbers of this church
in the west, especially in the United States....ee......The church which
is the mystical body of Christ consists of all those who believe in him.

As founded by Christ who is God it is a divine institution, but composed 20
of human beings it is also a human one. The church’s mission is to
bring all men to the truth revealed by Christ. By virtue of this
mission the church is one, holy, catholic and apostolic, while its body

is composed of both clergy and laity. This one church remains
unchanged, although many separate churches were formed later, just

as Jesus Christ, its founder is one and for ever the same. The Orthodox
Church claims to be the unbroken continuation of this original and
undivided church. The breaking away of Monophysites and Nestorians;
the schism with the Latin church in the middle ages; and the Reform-
ation which resulted in the development of a multitude of Protestant 30
churches, did not affect, at least in theory, the oneness of the church.
The Bible and holy tradition (to be distinguished from church tradition,
which is liable to change) are the formal foundations of the church,
while Word and sacraments are the means of God’s saving grace.”

978. The historical outline of - the Orthodox Eastern Church is
well traced out in the Encyclopedia Britannica at pages 1122 and 1123.
The Church traces its origin back to Christ himself, its history begins
with that of the early church. I need not dilate on the matter much
here It might be noted that the Christian truth was first radiated to
the Western World through the then Greek towns of Antioch, Ephesus, 40

Paphos, Philippi, Athens and Corinth.

279. The doctrine of the church is based on the Bible and holy
tradition and was determined by the seven ecumenical councils (it has
been contended before me that the Syrian Jacobite. Church is
bound by the first three councils). The first four of these (Nicea 325;
Constantinople, 381; Ephesus, 431; and Chalcedon 451) decided on the
doctrines of Holy Trinity and of the Person of Christ as formulated
in the so—called Nicene creed and in the Chalcedonian definition.
The next two ecumenical councils (Constantinople, 553 and 680-681)
completed the doctrine in regard to the will and the encrgy of the 50
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Second Person of the Trinity. [ need not go into the doctrine of the
Church in this case except to note here that there is a fundamental
difference between what is called the Holy Tradition and Church Tradition.
At page 1124 Encyclopedia Britannica—Vol. 161971 Edn.:

What

“Holy Tradition:- The Bible alone contains the truth
revealed by Jesus Christ, while the authentic interpretation and
explanation of this basic truth, given by the church itself (in the
sense of I Cor.xi, 2; II Thess. ii, 15; iii, 6, 7), forms holy tradition.
The instrument of holy tradition is the ecumenical council, which,
once recognized, even tacitly, as such, represents the common
consent of the whole church, clergy and laity. The doctrine,
for instance, on the Trinity contained in the New Testament
is authentically stated by the Nicene creed, which is an
important part of the holy tradition. This conception of holy
tradition leads to the rejection of the Filioque clause and of
any new dogma, such as the immaculate conception and assum-
ption of the Virgin Mary and the infallibility of the pope of
Rome, proclaimed by the Roman Catholic Church.”

Church Tradition:- Church tradition, on the other hand, formed
gradually throughout the:centuries by the accumulation of
customs and practices, concerns only the details of church
life. This church tradition, although venerable as}having in
many instances, such as the Easter rites, its roots in the life
of the early church, is neither unchangeable nor infallible.
Such church customs, although often related to fundamental
truths or practices contained in the Bible and in the holy
tradition, are not an essential part of them. Holy orders,
for instance, or baptism, instituted by Jesus Christ as stated
in the New Testament and testified by holy tradition, areindis-
pensable for the church; but the rites regarding them are
subjects of church tradition and can be changed. A striking
example of the changing practice in the church is the celibacy
of bishops, which has been enforced only since the sixth
ecumenical council (692), according to the conditions of the
times as evaluated by the church; previously the bishop could
be once married, as the Bible allows (I Tim. iii. 2). The same
is true of the whole liturgical life, which is a subject of church
tradition and can be altered by church authorities to accord
with changed circumstances, as long as the teaching of the

Bible and of holy tradition is not contravened.”

is the organisation of the Orthodox Eastern church? The

Encyclopedia Britannica states at page 1125:

‘““Organization:- The whole church in heaven and earth
has Jesus Christ as its head, its Lord and its master. The
church on earth is organized under him in autocephalous
bodies chiefly according to countries. '

Each autocephalous churchis administered by its bishops
and the clergy under them, elected by both clergy and laity. The
Orthodox Church federation consists of the following auto-
cephalous churches: the ecumenical patriarchate of Constanti-
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nople; the patriarchates of Alexandria, Antioch and Jerusalem;
the church of Cypres; the Patriarchate of Moscow; the church
of Greece; the patriarchates of Rumania, Serbia and Bulgaria;
the church of Georgia; Albania; the church ofiPoland; the
autonomous churches of Crete, Finland, Lithuania and
Estonia; and the monasteries of Patmos and Sinai. (The other
monasteries in the Orthodox Church, which are independent
of one another, areunder the jurisdiction of the local bishop,
metropolitan or patriarch; see Monasticism; Athos, Mount).
The Orthodox churches in the United States belong to several 10
jurisdictions (see Orthodox Church in America). The
ecumenical patriarch of Constantinople is the head of the
federation but only as primus inter pares. (see separate arti-
cles on the autocephalous churches).

While all these autocephalous churches are ruled by the
same canon law, those among them that are established by the
state are also subject to special ecclesiastical state laws. The
Orthodox Church, whether established or not in any particular
country, avoids interference in political affairs but co-operates
with the state for the welfare of its members. Wherever 20
possible it rejects state interference inits internal affairs, to
the extent that its members even face martyrdom, if necessary,
as for example under totalitarian governments.

When matters of grave and general importance arise in the
Orthodox Syrian Church an ecumenical council is convened
by common consent. Once convened, the ecumenical council
is the highest authority of the church and its decisions
regarding faith are infallible. In matters of church order it
may modify earlier canons or promulgate new ones, which
can only be changed by another ecumenical council. For the 30
final sanction of its authority, however, the ecumenical council
depends upon the conscience of the church or the general
consensus of both clergy and laity. The pan Orthodox con-
ferences that took place on Rhodes in 1961 and thereafter,
although not ecumenical councils, were of great value as a
meeting between representatives of churches which, although
united in one body, had for centuries had little opportunity
to discuss their common problems and responsibilities.”

280. Herbert Waddams, Canon of Canterbury, in a book called
““Meeting the Orthodox Churches” published in 1964 says that besides 40
the four ancient Patriarchates of Constantinople, Antioch (now
domiciled in Damascus), Alexandria and Jerusalem

“The other Patriarchs in the Orthodox world are heads of
independant Churches and their titles are of much later date
than those of the four ancient Patriarchates. There are now
Patriarchs of Moscow and All Russia, of the Serb Orthodox
Church of Yugoslavia, of Rumania and of Bulgaria. The
last two were not established without some difficulty about
recognition from Constantinople, but they are all recognized
now. There are also independent Churches which do not have 50
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Patriarchs at their head, namely, Greece, Cyprus, Poland,
Albania, Finland and Czechoslovakia. The word most used
among the Orthodox for anindependent Church is the word
autocephalous, which means strictly ‘self-heading’, that is, a
Church whose Primate is not under the jurisdiction of any
other bishop. The Churches just named all claim to be auto-
cephalous, though there is some dispute about Czechoslovakia.
Besides autocephalous churches there are also semi-
independent Churches, described as ‘autonomous’. An auto-
nomous Church is one which is not of sufficient size tobe
granted full autocephalous status, and which has its head
appointed by another authority and is limited in certain other
respects.

Although the pattern of relations between the various
Churches is fairly clear, there are points of disagreement
which sometimes cause tension between them. There is dis-
agreement on a number of points between Constantinople and
Moscow. It is sometimes interpreted as being caused by
unjustified claims by Moscow with the aim of diminishing the
authority of the Ecumenical Patriarch or of taking away his
privileges. But the evidence does not always seem to support
such allegations. There is probably a mixture of motives on
both sides. Each Patriarchate is anxious to defend its own
privileges and not averse, if opportunity offers, to increasing
its power.”

About the establishment of autocephalous churches in Non-Orthodox

countrie:

s, the learned author states:—

“The tradition of the Orthodox Churches has been that
each independent State should have its independent (autoce-
phalous) Church, if it were larger than a minimum size, using
as its language the language of the country, or something
approximating to it, as for example Old Slavonic in Slav
countries. On this priaciple it would seem natural that there
should be one Orthodox Church in the U.S. A., using English
as its liturgical language. There are, however, great obstacles
to achieving this, and, while they remain, there is a danger of
losing from Orthodoxy many of the younger generation. The
most percipient Orthodox leaders in America clearly see the
problem and its dangers and the present Greek Archbishop
Jakovos has begun to take steps to move in a constructive
direction, but there are long-standing political, national aad
sentimental difficulties which are far from being overcome.

‘One of them is the unwillingness of the parent "jurisdictions in

Europe and the Near East to encourage among their people in
America an independent approach to the problem, and there
is also a shortage of Orthodox literature in English. Another
is the identification of certain Orthodox Churches in Neorth
America with ethnic groups which wish to preserve their
national identity and traditions. But although there wil be

many struggles and heart-rending tensioms, it is probable that 50
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_in the long run an American Orthodox Church must come, if
Orthodoxy is to make that contribution to Christendom in
North and South America which could greately enrich the life

* of Christendom as a whole.

In Orthodox world affairs a meeting of great importance
took place in 1960 on the island of Rhodes: it was a fully repre-
sentative official gathering of the Orthodox Churches throug-
out the world to decide the agenda and arrangements for a
later formal Pan-Orthodox Synod, which would take decisions
on a number of burning issues and be binding on all the Ortho- 10
dox Churches. It was the first time that such an important
and representative meeting had been held for many centuries,
and it did muchito revive the consciousness of the place and
mission of the Orthodox Church in’the world.”

281. It is not inconceivable that an autocephalous church embra-
cing all the parish churches in Malankara in communion with the other
Orthodox Churches could come up. But that could only be created at
a representative gathering of all such parish churches and other orga-
nisations belonging to the Malankara Church called for the particular
purpose with due notice. And there itself if a segment of the parish 20
churches refuse to break the links with Antioch, I do not think they
could be compelled to be part of the new Church. To the same extent
that the new autocephalous church that might originate in such a
gathering cannot be said to have deviated from the fundamental princi-
ples of Orthodoxy, those who want to continue within the Auntiochean
fold could also not be said to have violated any fundamental creed of
the church. If the parishioners of a particular parish church would
like to continue within the Syrian Jacobite Church with the Patriarch
of Antioch as the head, with their right of religious freedom enshrined
in the constitution and as they cannot be said to have violated any 30
fundamental principles of the Orthodox Church, neither the new auto-
nomous church nor the State could deprive them of their legal and
religious right in the matter.

282, Even if a bare majority of the Syrian Jacobite population or
of the parish churches opt for a new autocephalous church but thena
considerable number of people and churches would like to retain their
tie with the See of Antioch, can they be deprived of the churches
where they have got a majority. Can the decisions of the parishioners
be given the go by. It is true if a fundamental docrine of the church
is sought to be given up by a majority of parishioners they should not 40
be allowed todoso. As the House of Lords said in the well-known
case of General Assembly of Free Church of Scotland and Others v. Lord
Overtoun and Others (1904) A.C. 515, the identity of a religious commu-
nity described as a Church consists in the identity of its doctrines,
creeds, confessions, formularies and tests. Even by a majority, the
members of the church cannot alter or vary the doctrine of the church.
The bond of union of a Christian Association may contain a power in
some recognissd body to control, alter or modify the tenets or princi-
plesat one time professed by the association, but the existence of such
power must be proved. Lord Halsbury L. C. very pointedly pointed out 50
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there in such controversies, it is to be remembered that a court of law
has nothing to do with the soundness or unsoundness of a particular
doctrine. Assulil-inﬂg——'there is nothing unlawful in the views held, the
court has simply to ascertain what was the original purpose of the
trust. The Lord Chancellor again pointed out that the court has no
right to speculate as towhat is or is not important in the views held.
The question is what were, in fact, the views held, and what the

founders of the trust thought important.

283. The Lord Chancellor quoted from Lord Eldon in Craigdallie

v. Aikman (1813) 1 Dow, 1, 16: 10

“With respect to the doctrine of the English law on this
subject, if property was given in trust for A., B., C,, etc.
forming a congregation for religious worship; if the instru-
ment provided for the case of a schism, then the Court would
act uponit; but if there was no such provision in the instrument,
and the congregation happened to divide, he did not find that
the law of England would execute the trust for a religious
society, at the expense of a forfeiture of their property by the
cestuis que trust, for adhering to the opinions and principles
in which the congregation had originally united. He found 20
no case which authorized him to say that the Court would en-
force such a trust, not for those who adhered to theoriginal
principles of the society, but merely with a reference to the
majority; and much less, if those who changed their opinions,
instead of being a majority, did not form one in ten of those
who had originally contributed; which was the priaciple here.
He had met with no case that would enable him to say, that
the adherents to the original opinions should, under such
circumstances, for that adherence forfeit their rights.

“If it were distinctly intended that the Synod should 30

direct the use of the property, that ought to have been matter
of contract, aund then the Court might act upon it; but there
must be evidence of such acontract, and here he could find
none. He proposed, therefore, that the cause should be sent
back with two findings, of this nature: (1) That the ground
appeared to have been purchased and the house built for a
society united, and proposing to continue united in religious
opinion.

(2) That it did not in point of fact appear how this property
was to be applied, in case the society should happen to differ 40
and separate.”

He makes another quotation - a strongly worded one from Dill v.
Watson (1836) 2 Jones Rep. (Ir. Ex.) 48, 91, where Smith B said:-

“Again, I do not conceive that I appeal from the word of God
to that of man, by proclaiming or attesting by my signature,
that I concur in the interpretation given by a numerous body
of my fellow Christians to certain passages of Scripture.
They agree with me, I agree with them in construction and
consequent creed; but neither take their belief upon the autho-
rity of those others. Both draw their faith from the Bible as 50
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its common source; both consider the Bible as containing the
only rule of, and furnishing the only unerring guide to a true
faith; each, with God’s assistence and the subordinate and
pious aid of human iastruction, interprets as well as man’s
infirmity will permit; both coincide in the same interpretation
that interpretation regulates their faith; and all who thus coin-
cide become members of the same religion. And thirdly, we

do not coerce our neighbour by calling for his signature to our
profession or articles of faith. We leave him free to adopt

or to repudiate that faith, according as his reason, his con- 10
science, and the grace of god may direct him. We but say to
him, if you agree with us affix your signature to certain arti-
cles, or in some way notify your recognition of their truth;

or if you disagree, withhold such signature or declaration.
And we say of him, in the former case, that he is, and in the
latter case that he is not of our religion. We do not compel
him to hold our faith; we but ask him to inferm us, by certain
acts, whether he does hold it or does not; and we ask this,
only if he claim to be enrolled as one of our body, and to be

in religious communion with us. In the absence of sucha 20
test, our Establishment would not be a rock, cemented into
solidity by harmonious uniformity of opinion, it would be a
mere incongruous heap of, as it were, grains of sand, thrown
“together without being united, each of these intellectual and
isolated grains differing from every other, and the whole
forming a but nominally united while really unconnected mass;
fraught with nothing but internal dissimilitude, and mutual and
reciprocal contradition and dissention. Hic dextrorsum abit;
ille sinistrorsum. This indeed I should hold to be, in the
language of a late prelate, ‘a Church without a religion’.” =~ 30

Lord Halsbury then states:—

“The principles for decision thus propounded have been
recognised and acted upon ever since, and it would seem that
it may be laid down that no question of the majority of persons
can affect the question, but the original purposes of the trust

must be the guide.”

284. No doubt these are with regard to the fundamental tenets.
If with regard to fundamental tenets there is no difference as such but
there is cleavage with regard to certain important factors, neither of
the parties could be said to have deviated from the church and thus 40
gone out of the church. But this cleavage on the particular factor
though not on any essential doctrine or faith of the church but still a
vital one like the continued association as in this case desired by the
patriarch side with the Antiochean See, which has its roots in church
history and tradition which might have naturally given rise to emotional
and sentimental attachment to the Antiochean Throne with apostolic
succession claimed through St. Peter cannot be ignored and that party
asked to give up what they consider to be something amounting almost
.or akin to an article of faith. It might be noted here that some of the
.distinguished judges who had to deal with the relationship between the 50
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Patriarch of Antioch and the Malankara Church have gone to the extent
of saying that the spiritual supremacy of the Patriarch is a fundamental
and essential part of the church government of Malankara. Justice

Nokes says in 1946 T.L. R. 683 at 735:~

““No reasonable person can doubt that the spiritual supremacy -
of the Patriarch of Antioch was a fundamental principle in the
opinion of the founders of this trust. But if such a doubt
could exist, it is dispelled by the judgments of the Courts of
Final Appeal.”

Sathyanesan J. also in that case takes the same view though in more 10
stronger terms. After pointing out that Jacobite Church believed that
Jacobite Patriarch of Anticch is the true successor of St. Peter,
Sathyanesan J. points out that the Supreme Head of the Jacobite Syrian
Church cannot be one sort of head of the rest of the Church because of
the unity of the Church, a test for the identity of the churches, depends
on the headship of the Patriarch as much as anything else. Therefore
he concludes that no section of the Jacobite Church which openly repu-
diates the lawful authority of the Patriarch can cohere with the rest of
that church. I think here Justice Sathyanesan has gone too far and
may not be quite correct. He seems to equate the position of the 20
Patriarch of Antioh in the Church to that of the Roman Pontiff in the
Roman Catholic Church. I do not think the Jacobite Church as well as
the other Orthodox Churches (I do not think that there is any contro-
versy that the Jacobite Church is also an Orthodox Church, laying
stress on the term Orthodox meaning right believing) believe that the
true Christian Church can exist only under the authority of the Head
of that church as the Visible Head of the Church and Christ’s Vicar on
Earth. As other Orthodox Churches, it also retains the concept of
church unity which existed during the time of the early Ecumenical
Councils. Itis aunity in plurality of sister churches, only some of 30
which can have the privileges of honour and such unity does not con-
sist in the subordination to one single head. Therefore the formation

of an autocephalous church with an independent Head no way depend-
ing upon the Patriarch of Antioch, cannot amount to a repudiation of
Orthodox faith.

285. Some features of the Jacobite creed which to some extent
makes adifference between the other Orthodox churches and the Jaco-
bite Syrian Churches would not in any way matter in this context. With
regard to the origin of the creed known as Jacobite creed there is some
Aifference of opinion among the Missionary Christians themselves. 40
Ext. B74 would state (at para 58):

“‘Rev. Howard says that it takes its name from James Baradaeus
an eminent promoter of their tenets, though Eutyches is regar-
ded as the founder of the doctrine. While Dr- Days says that
it is derived from Jacob of Uraha who in A. D. 656 was conse-
crated Bishop of Uraha. Mr. Ittoop almost agrees with

Dr. Day.”

I am only referring to this because some stress has been laid on. the
difference between the Jacobite Church and the other Orthodox
‘Churches by the Patriarch side with reference to the doctrinal conflict 50

http://www.syriacchristianity.info/HistDoc.html



www.SyriacChristianity.info

192

that happened at Chalcedon ecumenical council in 451 A. D. That
Council adopted the doctrine that Christ has two distinct natures —
human and divine. According to them it is like oil poured in water.
This was not accepted by some of the Eastern churches which held that
the two natures in Christ-human and divine - are mixed as water poured
in wine. The latter were thus known as monophysites and the former
diophysites. The origins of the doctrines of Monophysitism, how the

- decision of the ecumenical council of Chalcedon against Monophysi-
tism rallied a large body of Christians in Syria and adjacent areas who
were against Greek dominance, the activities of Severus, Patriarch of 10
Antioch (512-518) and John Bar Qursos (John of Tella) and the reorgani-
sation of the Syrian Church under Jacob Burdana (Baradaeus) are
things of history and has been dealt with in detzil uader the heading,
““Eastern Christianity, Independent Churches of” Pages 136-137 of
Vol. 6, the New Encyclopedia Britannica ~ 15th Edition. There is no
necessity to delve deep into those matters here. With the difference
in the doctrine regarding the Nature and Person of Christ, we are not
concerned in this case.

286. Suffice it to say, these suits bring to light something which
had been lying low till the recent past. A good number of the members 20
of the Malankara Church are now for an autocephalous church. The

Mother Church of Antioch is resisting it, opposing it. That by itself
will not be of any decisive significance. Because as Prof. Bogolepov
points out obstacles to the reorganisation of a new church and un-
successful attempts to obtain recognition from the Mother Church
have usually resulted in a church itself proclaiming its own inde-
pendence. That is what is the Catholicos side attemptsto do now here.
If the proclamation is given in practical effect, that church becomes
de facto, independent and self-governing enjoying the rights of an auto-
cephalous church. It is also true that there are very few examples of 30
a Mother Church granting autonomous or autocephalous status to a.
subsisting part of itself in a comparatively short time. (See page 45 of
“Toward an American Orthodox Church’). However there is another
factor here. A substantial number of members of the Malankara
Church itself with considerable in many or at least some parish churches
are strongly opposed to a breaking of the tie with Antioch. Morally
and legally 1do not find any hindrance in they being allowed to con-
tinue their tie with Antioch. What exactly is the strength of each
faction in the Malankara Church there is no positive evidence before
the court. The Malankara Jacobite Syrian Christian Association which 40
has its birth in the consensus between the Patriarch, the local clergy
and the laity at the time with the limit of its powers as delineated in
the resolution of the Mulanthuruthy Synod has no legal right to resolve
this controversy by a majority. The limitation of the powers of the
Associatian, I have dealt with at an earlier stage. The Association by
itself cannot add on its powers.

286. As Dennis Lloyd points out in his work on the Law Relating
“to Unincorporated Associations at page 99 (published by Sweet and
Maxwell - 1938) “‘the creation of a voluntary society rests, then, on
the agreement of the members. This means that so far asthe law is 50

http://www.syriacchristianity.info/HistDoc.html



www.SyriacChristianity.info
193

concerned the creation of such societies depends upon that branch of -
the law which deals with enforceable agreements, namely, the law of -
contract. Inthe same way the constitution of the society will only be
enforceable in so far as it amounts to a binding agreement between the
parties.”” In the nature of its formation, the binding agreement between the
participants of the Synod at Mulanthuruthy the Association has no -
powers to snap the ties of the Malankara Church with the Patriarch.
In any view such decision will not bind the individual churches and

other autonomous organisations within the Malankara Church. It is the

decision of the parishioners and the members of the organisation in 10
meeting duly convened and taken under rules of the parishes and organis- -
ation that would decide such matters. '

Metropolitans ordained by Patriarch:-

287. Here also I would deal with the question as to how far the
Metropolitans ordained by the Patriarch but not accepted by the Malankara
Association now under the control of the Catholicos could actin the local
dioceses or parish churches validly. As pointed out earlier, consent of the
people or acceptance or acknowledgement by people before a Metropolitan
could act though duly ordained by the Patriarch or his delegate is a 20
conception which had its origin at the time or before the controversy .
between Mar Joseph Dionysius and Mar Mathew Athanasius arose. (See
para 244 of Ext. B74). The basis of this idea was to prevent foreigners
sent out by the Patriarch from assuming management of the Church
without the consent and against the wishes of the community. In Ext. B74
case in view of the decisions taken at the Mulantharuthy Synod, it was con-
cluded that Mar Joseph Dionysius had been duly accepted by the people. The
learned Judges— the majority of the Royal Court of Appeal in Ext. B74—
say that the Mulanthuruthy meeting is a general meeting of the Syrian
Community to arrange the details of their further action to establish on a 30
firm basis, the supremacy of the Patriarch as well as to settle the ways
and ‘means to oust the trespasser and wrongful possessor of their church
properties and to secure to their Metropolitan duly consecrated and
appointed the undisturbed exercise of his episcopal” and temporal. -
functions. They further state that these were thesole objects of the
proceedings of the meeting at Mulanthuruthy and also that at Parumalai-
(see para 241 of Ext.B74). In a later portion of the judgment at para .. .
288,in regard tothe contentionraised on the appellant’s side in thatcase that .
the Mulanthuruthy Synod did not afford any evidence of the election at the
meeting of Mar Joseph as Metropolitan, the learned Judges observe that 40
this objection is wholly due to a mis-conception of Mar Joseph's case.
The case is not that he was proposed as Metropolitan and accepted by
the people at that meeting but that he had already been accepted in
the sense that the majority of the members of the church was on his
side as their Metropolitan duly consecrated and appointed by the Supreme
Head of the church and that the acceptance was only emphasised by
the several resolutions rendered at the meeting. The judges further say
that election is misnomer for acceptance of the community.

288. - Taking due note of the history of the Malankara Church
and how. this idea of acceptance by the people arose in respectof a 50
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Metropolitan duly ordained by the Head of the Church, now wehave
to view the question in the light of large split in the community on
account of the difference on animportant question as to whether the
Patriarch should continue as the Supreme Head of the Church with the
powers of general superintendence vested in him in spiritual mattess
on account of that or whether the church should become an autocepha-
lous church with the local Catholicos-cum—-Malankara Metropolitan as
the Supreme Head of the Church with communion with other Orthodox
Churches including the Antiochean See which is what is attempted by
.the plaintiffs in the matter. In such circumstances it is only proper, just 10
and correct that Metropolitans ordained by the Patriarch should have
the right to act as due authority in dioceses and churches, which accept
them. I proceed on the basis that non-acceptance of Patriarch of Antioch
as the Supreme Head may not be a deviation from a fundamental element
of faith as regards an Orthodox Church but something which a consider-
able section of the community consider a vital question of importance,
deviation from which would be a deviation from the church traditions
established over centuries. A situation arises when two factions of the
members of the Malankara Church, bothgroups continuing in the Orthodox
faith find it difficult to be in communion with each other. In such 20
circumstances the views of a particular group cannot be dismissed as based
‘on obstinacy of a recalcitrant minority. The court is not now in a position
to know as to who form the majority and who the minority in the
churéh. Apart from that in such questions, majority or minority may
not matter. In matters of faith opinion gathered on the basisof history
and tradition cannot be rejected off-hand. As Prof. Bogolepov stated
there is an acute need for a canonical settlement for the regulation of
the conditions and manner in which new autocephalous Orthodox Churches
can _‘a‘nc,l\ should be established and this problem was and is all the more
complicated and difficult not only because of the circumstances at the 30
time of fhe founding of any mnew church in the 19th and 20th
ccntuxigs have been radically different from those of the epoch of the
first Bcumenical Councils especially in countries of the New World,
perpetuated by immigrants under unprecedented political and religious
conditions but also bécause of circumstances where as in the Malankara
Churgh there may be stiff opposition in the local church itself for
creation' of a new independent church. One finds in U.S.A. different
autoeephalous churches clinging to the Orthodox faith springing up when
according to tradition there should have been only one such church.
This development is due to long standing political, national and 40
gdntimental reasons as pointed out by Herbert Waddams, the Canon of
Canterbury. I may here point out the following passage occurring in
the new Encyclopedia Britannica-—Vol. 6—in the subject relating to
eastern orthodoxy at page 146:-

“Generally, but not always, the jurisdiction of each autocpeha-
lous synod coincides with national borders- the exceptions are
numerous in the Middle East (e. g. jurisdiction of Constantinople
over the Greek islands, jurisdiction of Antioch over several Arab
states, etc.)—and concerns also the national dioceses of the
Orthodox diaspora (e. g., Western Europe, Australia, America), 50
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which frequently remain under the authority of their mother
churches. The latter situation led to an uncanonical overlapping
of Orthodox jurisdictions, all based on ethnic origins. Several
factors, going back to the Middle Ages, have contributed to
modern ecclesiastical nationalism in the Orthodox Church.
These factors include the use of the vernacular in the liturgy and
the subsequent identification of religion with national culture;
this identification sometimes helps the survival of the church
under adverse political conditions, but it also hampers missionary
expansion and the sense of a specifically Christian identity of 10
the faithful.”
(emphasis mine).

D 5 3

289. In the context and circumstances of thecase, I have no hesitation -
in finding that the metropolitans on the Patriarch side, belongiag to the.
Malankara Church and ordained by the Patriarch are entitled to act in
dioceses and parish churches which accept them as such. Here I might
also point out that I find it difficult to agree with the learned District
Judge’s finding in Ext. Al6—trial court judgment in the Samudayam case
that in respect of diocesan metropolitans also the ultimate deciding vorce
in respect of acceptance rests with the whole Malankara Church as represen- = 20
ted by the Association. On the same principle which formed the basis
of the necessity of the acceptance by the people of the Malankara Church,
for the validity of the appointment of the Malankara Metropolitan
in a congregationally controlled church like the Malankara Church,
acceptance of the diocesan people is necessary for the diocesan Mefré-
politan to function. What was said in 41 T. L. R. 1 in respéct of
Edavaka Metrans that such Metrans must be accepted by the peopleof -
the respective Edavagais seems quite coasistent with the principle of acce-
ptance as laid down in Ext. B74 judgment. There is also some evidence
in this case of two Diocesan Metropolitans appointed by Patriarch 30
Peter TII being not in a position to exercise jurisdiction over the diocesés
having ‘been not accepted by the people of the respective Dioceses.
(See Page 18 of Ext. B160 the deposition of Bassalius Geevarghese 1I):—

CF
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In Ext. A16 rather an exaggerated importance has been given to
the Malankara Association and its powers. The Malankara Association
was born at Mulanthuruthy meeting which was held for the sole object
to arrange the details of the community’s further action to establish
on a firm basis, the supremacy of the Patriarch as well as to settle
the ways and means to oust the trespasser and wrongful possessor of 10
the church properties and to secure to their Metropolitan duly consecrated
and appointed the undisturbed exercise of his episcopal and temporal
functions (quoting again from para 241 —Ext. B74). And at para 284
the summary of the resolutions passed at the Synod are given which
negative the rather wide powers that the Association waats to possess
including to act on behalf of the community in the acceptance of the
Diocesan Metropolitan irrespective of the wishes of the diocesan people.

I find much force in the contention raised on behalf of the defendants,

on the facts and circumstances of the case as borne out by evidence
that the Malankara Common Trust, Diocesan Trust and each Parish 20
Trust are independent Trusts. A diocesan Metropolitan becomes the
trustee of the diocesan trust by virtue of his appointment and by
acceptance by the people of the diocese who are the beneficiaries of the
diocesan Trust of the particular diocese. I find accordingly.

Whether the plaintiffs or their partisans have committed any breach
of faith by doing any act or omission as alleged by the defendants ?
Is the alleged excommunication of plaintiffs 1 and 2 valid ?

290. A preliminary contention has been raised in this case by the
plaintiffs contending that in the light of the Supreme Court decision
in the Samudayam Case the defendants cannot contend that plaintiffs 30
or their partisans have committed any breach of faith by doing any act
or omission. It is pointed out that by the decision in the Samudayam
suit by the trial court and the Supreme Court and for that matter the
decision 45 T. L. R. 116 upholding the Catholicate could not have
been rendered legitimately or rationally without at the same time and
in the same breath, so to speak determining that those acts or omissions
of the defendants in the Samudayam suit do not amountto a loss of -
faith or a heretical act or a voluntary giving up of the right of the
membership of the church. In this connection Mr. Poti would refer to
the passage in para 193 of Spencer-Bower’s book on Res Judicata where 40
the learned author states (at page 152—Turner’s Edition—Second Edition)
that where the decision set up as a res judicata necessarily involves
a judicial determination of some question of law or issue of fact,
in the sense that the decision could not have been legitimately or
rationally pronounced by the tribunal without at the same time and in
the same breath, so to speak, determining that question or issue in
a particular way, such determination, even though not declared
on the face of the recorded decision, is deemed to constitute
an integral part of it as effectively as if it had been made so '
in express terms: but, beyond these limits, there can be no such 350
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thing as a res judicata by implication. Mr. Poti would point out
that Justice Sankaran pronouncing the judgment in 1957 K. L. T. 63,
definitely stated that these acts amounted to a repudiation or defiance
of the Patriarch of Antioch and a complete severance with all existing
ties with Antioch and bringing into existence a new church outside the
ecclesiastical supremacy of the Patriarch. The learned counsel refers in
this connection to pargraphs 14, 17, 18, 20, 21, 28, 50 and 54 of the
High Court judgment. In paragraph 21 it was said that whether the.
acts complained of constitute heresy depend mainly on the validity or
otherwise of the Catholicate stated to have been established at Malankara, 10
and that this again depends on the question whether Abdul Messiah
was the ruling Patriarch at the time of the establishment of the Catholicate.
He disposes of the question against the defendants by holding that the
Catholicate was not validly established and Abdul Messiah was not the
Canonical Patriarch. To the argument that in 45 T. L. R. the establish-
ment of the Catholicate has not been held to be an act of heresy
the learned Judge answered that there was only an installation of the
Catholicate and in the Samudayam Suit the complaint is that the Catholicate
has been established by the provisions of Ext. AM and therefore, the
unlawful act is not covered by the earlier decision. In paragraph 51, 20
the learned Judge takes Ext. AM and discusses each of the provisions
to hold that the Patriarch’s high position has been wiped out by the
provisions of the Bharanaghatana. Mr. Poti would point out that itis
on all these findings that the learned Judge has allowed the appeal.
This has been reversed by the Supreme Court which according to Mr. Poti
upheld the Catholicate and repelled all contentions levelled by the plaintiffs
in the Samudayam Suit as acts of heresy and also stated in clear terms that
any other provisions of the constitution which might have been used by the
plaintiffs to substantiate heresy are also deemed to have been concluded by
the principles of res judicata. According to the plaintiffs’ learned counsel, 30
the Supreme Court took this view presumably because the establishment
of the Cathoilcate is something which is warranted by the law of the
church as laid down in the Nicean Canons and the automatic and natural
result of the establishment of the Catholicate in an area is pro tanto
the reduction of the powers of the Patriarch of Antioch and the process
of reduction of such powers would not therefore involve any breach of
faith, or deviation from the fundamental principles of the religious
organisation.

291. 1 would say Mr. Poti’s argument is good in parts. What the
Supreme Court decided is that on the question of heresy or voluntary 40
separation of the Catholicos Party from the Church by setting up a
new church are concluded by the decision in 45 T.L.R.116. That cannot

be reopened. They never went into the question of the validity of the
Bharanaghatana as regards the church as a whole or the parish churches.
That was not necessary for the case. The Supreme Court said that the
specific provisions in the Constitution which according to the Patriarch’s
party had made the defendants in that suit heretics were matters relied
on disentitling disqualification in the earlier suit. The court specifi-
cally pointed out that the plaintiffs are disentitled to take up thecase .
at the appellate stage that by the mere fact of the adoption of the 50
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new Constitution or any particular clause thereorf other than those
referred to in the pleadings. They said that the issues cannot ‘be
permitted to be stretched to cover matters which are not on a reason- ;
able. construction, on the pleading on which they were founded. We
have now to-look into what 45 T.L.R. 116 said.

292. The Travancore High Court in that case was of the opinion
that-acts and conduct alleged to have been committed by the Catholicos
side- could be related to a personal dispute between two claimants to
Patriarchate in which the first defendant there deserted the Patriarch
who ‘had created him Metropolitan and supported his rival. Such 10
conduct might amount to an ecclesiastical offence for which the offender
could be deprived by his ecclesiastical superior but it could not be an
offence for which the civil court could try him or express any opinion
as to his guilt. Chief Justice Chatfield in his leading judgment further
said that besides it seems hard to ascertain on the evidence before the
court that the person recognised by the first defendant as the Patriarch
had no claims to be regarded as such. The possible existence of two
Patriarchs at the same time is recognised by the Canon irrespective of
any dispute as to matters of faith. One of them should sit idle but as
to what will happen if he does not but does such acts as consecrating 20
Morone or ordaining Metropolitan there are no means of knowing.
It may be that in such cases the acts done will not be ab initio
invalid and may become fully valid if recognised by the Senior Patriarch.
All this would be mere surmise. As by that time both Abdulla and
Abdul Messiah were dead and a new Patriarch ruled at Antioch, no
recognition that could have been given to either of the rivals could
materially affect the church. Therefore in the circumstances it could
not be that the church to which defendants 1 to 3 in that case belonged
is a different church. Consequently the court said no question of any
16ss or forfeiture of trusteeship by the first defendant there would arise. 30
The "court came to the conclusion that no question had ever been
raised as to the ordination of the first defendant being invalid and as
there was no doubt that before the Patriarch’s order of excommunication
(which was found to be invalid on account of the violation of the
principles of natural justice) he was Malankara Metropolitan and there-
fore Malankara Trustee. He did not forfeit these positions by heresy
and schism. The Chief Justice’s view was substantially concurred by

the other two judges.

293. Therefore in the present case the defendants may not be able
to contend, on the basis of alleged facts which were available for being 40
taken up in the previous cases for contending that the partisans on the
Catholicos side had become heretics or had gone out of the church,
that they are heretics or have gone out of the church. That
does not however mean that there is a decision by the court that
the establishment of the Catholicate and other things done by the Catholicos
side are something which are warranted by the law of the church. How-
ever, going by the Orthodox faith itis rather difficultto say thatactions
attributed to the Catholicose side are fundamentally opposed tc such
faith. . Their attempt is to establish an autocephalous church or get it
declared that the Malankara Church is an autocephalous church. What 50
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they may be doing might be against the church tradition of ties with the
Antiochean See. And while they may not be able to impose their views
on the dioceses and parishes which would like to retain those ties, they in
their turn cannot be compelled to retain such relationship with the Patriarch.

294, Though as I said earlier the Malankara Church as such  has
not become autocephalous, from the time of Mar Geevarghese Dionysius,
a big section of the church which was in control of the Common Trust
had been taking step by step to throw out the supervisory powers which
the Patriarch of Antioch was having over the Malankara Church. That
has now finally culminated in the outspoken attitude taken up in thepresent 10
proceedings by the Catholicos side that the church has become autoceph-
alous—a completely independent church free from any spiritual supervisory
power of the Patriarch of Antioch- And at the same time, an opposing
section—a considerable one though there is no evidence in this case for the
court to come to adefinite conclusion asto who is majority on the basis
of members or parish churches under control, was, and is attempting to
keep the antiochean tie intact. This has naturally resulted in the proceed-
ings of Ext. 180, A196, A197, A202 and A204 of the Patriarch and Ext.
A223 of 16-6-1975, proceedings of the Universal Synod of the Syrian
Orthodox Church expelling the plaintiffs from the church and susperding 20
their Metropolitans. In the light of the contentions of the Catholicos
side, naturally they have to and have taken up the contentions that these
proceedings are void being actions taken without jurisdiction and malafide.
They havetaken up the position that without the junction of the Metro-
olitans of other Orthodox Churches with whom the Jacobite Syrian
Church is in communion, in a properly convened Synod they cannot be
excommunicated or suspended from the Church. Consistent with the view
that I have taken in regard to the cleavage in the church that it is ome
affecting the historical and basic church tradition affecting the Malankara
Church and not on fundamental tenets of Orthodox faith, I do not think 30
that such proceedings could have any validity as regards the dioceses and
parish churches which accept the plaintiffs though they the plaintiffs, may
not be able to enforce their spiritual or temporal powers over the dioceses
and parishes which do not acceptthem or disown them. And whether
the dioceses or parishes have accepted or not will depend on decision
taken by the dioceses or parishes in accordance with the constitution
which binds them. AsI stated earlier unless there is a specific ~decision
taken by a diocese or parish that Ext. A2, A9 or Al binds them, it cannot
be taken that the same which has been framed by the Malankara
Association bind such dioceses or parishes. We have to have a look at ;40
the history of this split. Ever since the Patriarch and Catholicos parties .
came into being, they were functioning almost as two churches, one calling’
itself the Jabobite Church, probably to emphasise its connection with the
Patriarch of Antioch and the other the Orthodox Syrian Church, the head
of which is said to be the Catholicos considering itself virtually independent.
And, finally in these suits, the Catholicos side had come out with their
case of their completely independent church—a new autocephaloiis church.
In the light of this finding, I think it is unnecessary to go into the other
controversies raised regarding the apostacy of the plaintiffs. '

295. And, unfortunately, a controversy has been raised in this case ‘S0
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whether St. Thomas has established a Throne or not and whether Spiritual
Grace emanates therefrom. The defendants would have it that the Jacobite
Syrian Church believes in only one throne which is the throne of St. Peter.
One of the charges raised against the Catholicos by the Patriarch which has
resulted in his expulsion is on the question whether St. Thomas, one of the
disciples of Jesus Christ has established a‘Throne’ and whether Spiritual
Grace emanates therefrom. It is alleged that the origin and transmission
of spiritual grace is a matter of fundamental faith of the church.
According to the defendants, the enquiries made by the Patriarch on the
point was not satisfactorily answered by the Catholicos. Hence for this 10
and other points, the defendants would contend that it had become
necessary for the Patriarch as head of thechurch and as the guardian
of the faith to convene the Synod for a final decision on this matter.

295. If the matter of headship of the church is a question relating
to fundamental tenet of the church, there is some basis for the defendants’
plea, But as I have stated earlier this is not a question of faith as such as
far as the Orthodox Church is concerned. Throne mightrelate to
successive episcopacy. Though Antiochean See claims through St. Peter,
some other Orthodox Churches have traced apostolic succession through
other apostles. Whether St. Thomas could have a throne because 20
on the basis of interpretation of certain passages in the Bible is not
for this Court to decide. A secular court cannot take a proper decision
on that. What is unfortunate is St. Thomas’s name has been drawn
into the matter when both sides besides the other churches of the land
cannot but have the highest regard for the apostle who as per tradition
brought Christianity to India.

296. A very natural but unfortunate product of schism in the
church is that each rival group would like to make out that it is different
from the other and the other has gone against the fundamental faith.
And blame is sought to be thrown upon a Patriarch who is pictured as 30
the worst of all schemers or on a Malankara Metropolitan who is described
by the rival side as a conspirator. And stress is sought to be laid by
one side on national sentiments by describing the other as foreign
dominated while the other wants to make out that its rival have gone
against the faith. The court will naturally have to sail in these troubled
waters with care and skill so as not to be drawn into controversies
which may not be very material for resolving the issues at hand, at
the same time recognising that honest differances are bound to arise in
any religious community when forces which want to effect some change
which according to them are necessary to bring the church in conformity 40
with the new set up of things, clash with rival forces who insist on
giving top priority to tradition, many facets of the tradition having grown
themselves as important tenets.

St. Antony’s Educational Society and the Evangelistic Association
of the East.

296. Some churches listed in O. S. No. 4 of 1979 belong to these
societies which are really organisations in the Jacobite Church. St. Antony’s
Church, Mangalore which is item 1040 in the list belongs to St. Antony’s
Educational Society at Honovar. This Society is a religious and charitable
endowment registered under the Societies Registration Act of 1860 and 50
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also under the Bombay Public Trust Act of 1950. The society is known
as the west Coast Syrian Mission. The Society as such is not impleaded
in the suit. The 17th defendant in O. S. No. 4 of 1979 is the vicar
general of the)suit but he is not impleaded to represent the Society.
The Society has got its own Memorandum of Association and Articles
of Association which is marked as Ext. B261 in the case. The Society
is alleged to be under the control and superintendence of the Patriarch
in all its religious, moral, secular and educational matters. The main
objects for which the Society has been constituted is to establish churches
for the propagation of Syrian Orthodox faith and also to conduct schools, 10
orphanages etc.

297. St. Antony’s Church at Mangalore was established by the Society
on property purchased on its behalf by Fr. Pinto George. It was
founded for the use of the Jacobite Sysian Christians residing in the
Mangalore City.

298. The 17th defendant’s contentions in the suit are obviously
supported by Ext. B262 judgment of the Court of the Civil judge of
Mangalore where in a series of suits where both the factions in the
Syrian Jacobite Church were parties, common decision was taken. No doubt,
the matter is now pending appeal in the Karnataka High Court. 20
There at page 123 of the judgment it is found:-

“From the evidence placed on record it is clear that the Patri-
arch of Antioch who is the Supreme Head for all the Syrian
Church to whom the defendant has owed his allegiance. There
is nothing on record to show that the defendant at any owed
allegiance to the Catholicos or the Catholicos has recognised
this church as belonging to its faith or sect.”

299. I need here only point out to Articles 1 and 11 (b) of Ext.
B261, Memorandum of Association of the St. Antony’s Educational
Society. It states:- 36

“Article 1. Name and Description:-

The name of this organisation founded by brother P.
George now Reverend Father George in January, 1922 is ““The
St. Anthony’s Educational society’, a Religious Order and its
headquarters shall be at Honavar in India. The Society
shall be a Religious Association in accordance with the pro-
visions of the Canon Law of the — Holy Orthodox Catholic
and Apostolic Syrian Church of Antioch and shall in all
religious, moral, secular and educational matters be subject
to the control and superintendence of His Holiness 40
Moran Mar Ignatius Ephraim 1, the Prince Patriarch of
Antioch and all the East and His successors on the Throne of
Antioch (hereinafter — called the Patriarch) through the Dele-
gate in Malabar of the See of Antioch for the time being or
other authority specially nominated by the Patriarch for the
purpose. The Society has been registered at Bombay under
the Societies Registration Act XXI of 1860.

Article 11, Objects:-

) 50
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(b) To establish, maintain, improve and conduct Schools.

Workshops, or institutions calculated to promote the diffusion
of religious or useful knowledge and manual arts and crafts
generally . without distinction of nationality caste or creed
and in particular among the poor of the Kanara Districts
(Noith and South) and for any of the objects aforesaid to
engage and enlist the services of persons of any community or
creed on such terms as the Governing Body of the Society may
think fit and to beg for, collect and receive gifts, donations,
or contributions in money or kind from individuals, firms,
corporations or institutions.”

In view of this Article the plaintiffs could haveno sort of claim over
the institutions belonging to the Society. Headship of an Orthodox
Church may not be in canonical sense an article of faith with the
church. But if some religious society make the same an article of
faith, the court cannot interfere. As Lord Halsbury pointed out in
(1904) A.C. 515 Free Church of Scotland Case, a Court of law has nothing
to do with the soundness of a particular doctrine. Lord Davey said
‘in emphatic terms in the same case at pages 644-645:

“My lords, I disclaim altogether any right in this or any
other Civil Court of this realm to discuss the truth or reasona-
bleness of any of the doctrines of this or any other religious
association, or to say whether any of them are or are not based
on a just interpretation of the language of Scripture, or
whether the contradictions or antinomies between different
statements of doctrine are or are not real or apparent only,
or whether such contraditions do or do not proceed only from

an imperfect and finite conception of aperfect and infinite
Being, or any similar question. The more humble, but not
useless, function of the Civil Court is to determine whether
the trusts imposed upon property by the founders of the
trust are being duly observed. I appreciate, and if I may
properly say so, I sympathise with the effort made by men of
great intelligence and sound learning to escape from the fetters
forged by an earlier generation. But sitting on appeal from
a Court of law, Iam not at liberty to take any such matter

into consideration.

The question in each case is, What were the religious
tenets and principles which formed the bond of union of the
association for whose benefit the trust was created? I donot
think that the Court has any test or touchstone by which it can
pronounce that any tenet forming part of the body of doctrine
professed by the association is not vital, essential, or funda-
mental, unless the parties have themselves declared it not to
be so. -. The bond of union, however, may contain within itself
a power in some recognised body to control, alter, or modify
the tenets and principles at one time professed by the associ-
ation. But the existence of such a power would have to be
proved like any other tenet or principle of the association.”

10

20

30

“Therefore, the plaintiffs could have no claim in respect of churches 50
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‘belonging to St. Antony’s Society.

300. As regards the Evangelistic Association of the East, the
Association generally known as Samajam has been impleaded as addi-
tional 18th defendant in O. S. No. 4 of 1979. Item Nos. 897 to 912 and
950 in the list appended to the plaint (various churches) belong to the
‘Samajam. The Samajam is also the second defendant in O.S. No.2 of
1979, the first defendant being its Missionary Metropolitan. In this
latter suit, the first item in the schedule appended to the plaint is
“‘Patriarch Elias Memorial High School” at Thiruvanjoor, Kottayam,
which belongs to the Samajam. No relief is claimed against the 10
Samajam as such in the suit. In O.S.No. 6 of 1979 the Missionary
Metropolitan of the Samajam is the first defendant and item 8 in the
plaint is alleged to be a church owned and administered by the Samajam,
This is the same church mentioned as item 901 in the list appended to
the plaint in O.S. No. 4 of 1979. Samajam itself is not a party in
0. S. No. 6 of 1979. The reliefs claimed in the suit are for a declara-
tion that the first defendant and two other metropolitans D2 and D3 are
not entitled to function as metropolitans or even as priests in the
Malabar diocese of the Malankara Church.

301. Even before the Malankara Association framed its constitu- 20
tion Ext. A2, the Samajam which is a religious, educationaland philan-
thropic society owning churches, schools and orphanages had framed
its constitution. Clauses 4, 6 and 12 of the Constitution so framed

‘were as follows:—

““q, e qUDIREMTOMO EIWOm 9egw. Il APemmIaI}d MV loand
mOom1ld 19388 WIEHNXNNIOD MROTWIMT qUERINRS  EBLITB
2810 ERonl®e1yenlee®] @JAIcIo8, qUICID. 11C8QD
088 EPSHBTRABES S YA BeHCAIR! HaIR” BRAIND al; AVEW
05 EN.LITBRIGS CaIFID’ TVERNS ERTAIHMOIYPs AVIPIOIMIW DBB
QI8do800@7 (JIGITd8M: . 30

6, @iceemn® auoleom) UERSHS a1V UM 1&HeS
PODHOGNRHWo, BY TVEYHS CHLIGLISUMNQYOHS @RWTDH00EHMN TOAD
O S8HWo SN AROMIBONGB0 .. eeererense oo 1M 107 H000Ja1

moem° .

12. aremoeu}d auloandqumaen it arm®m3 &Hdeiemy Al
eMmEIM ®1. a1, 81. . . 1 6xo00d @mod s °Moom 'l c@omn
a10@ 1@y MU0 M BENFYOSHI. §DD MR IOMO aJod
P8 a0 150 1W30,  WREE°Ga0MMI®  WI1s0 1se6g]SIAD
ald e @eg0ellamMAIno Saivanowl@O0]dge TVEIRTH]
60 @GN (mmmm’l%“ al: ao@lwselay NI WA M asdT 40
2EOQISTN @R PEVOW 1 HO01Po BRI BBAND@ON°.

(Pages 8 & 9 of Ext. B119)

302. In the Memorandum of Association also, in its objects it is
-specifically stated that the Association is to work for the spiritual and
social growth of the Jacobite Syrian Church under the Holy See of
Antioch (Page 1 - Ext. B118). The Constitution of the Samajam was
registered first at the Sub Registry, Perumbavoor. Subsequently on
19-4-1949 the Samajam was registered at Kozhikode under the Societies
Registration Act. Ext, B125 is the copy of the constitution with the
.Certificate of Registration attested by the Assistant Registrar of Joint 50
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Stock Companies, Kozhikode under the Societies Registration Act.
Ext. B125 Constitution was amended in 1966 (Ext. B121 pages 116-117)
and sub clauses 7 (b) and 9 (b) were added to clauses 7and 9 respectively.
By this the Catholicos was made the Patron with the Patriarch of

Antioch as the Supreme Patron. The Constitution was again amended
on 28-12-1972 (Ext. B122- pages 60~61.) This amendment was also

registered. Ext, B123 is the copy of the certificate of registration.

Ext. B124 is the copy of the constitution containing the amendment.

By the subsequent amendment evidenced by Ext. B124 the Patriarch

is to be the Supreme Patron and the Catholicose approved by the 1€
Patriarch, the Patron. Clause 8 would read that Metropolitans elected

by the committe from among those who are accepted as Metropolitans

by the Supreme Patron or the Patron shall be the vice-Patrons of the
Association. .

303. It is well known that a Society registered under the
Societies Registration Act, though not a Corporation has privileges
analogous to that of a Corporation. The internal management of the
Society is controlled by its Constitution.

304. According to the plaintiffs (0. S. No. 4 of 1979) the
Samajam is a missionary organisation conducted under the auspices 20

or supervision of the Malankara Sabha and they have got the authority
to control its affairs. This claim cannot be accepted in view of the

constitution of the Sabha. It does not appear to bea wing of the
Malankara Church as such.

305. The Samajam has established the School and some churches.
There is-no evidence that the Samajam has surrendered its powers of
management of its institution to the plaintiffs or the Malankara Sabha.

A church established for worship in accordance with the Jacobite faith
does not come under the temporal authority of the Malankara Church b
as such. Its administration is vested in its trustees and parishioners. 30
In the light of what I have said at the earlier stage, when the church

has been divided into two opposing factions, the difference between the
groups though not on a fundamental article of faith so as to
enable the court to decide that one of the groups has ceased

to be in the church but on questions of church tradition and
long practice vitally touching the emotional and sentimental
feeling of a particulrr group, the court cannot shut its eyes to that fact.

It is ¢ertainly true that taking into account the division of jurisdiction

at the Nicean Council and the tradition of the Orthodox Churches, it

is rather anomalous that in one country there should be more than one 40-
Orthodox Church. But even recent history is proof positive that on
account of long standing political, national and sentimental difficulties
different Orthodox Churches exist in one State. It is a fact that in
many countries there is an uncanonical overlapping of Orthodox juris-
dictien. And with the constitutional guarantee that has been givea to
evety citizen of India in regard to religious freedom, if the autono-
mous organisations and parishes within the Jacobite Syrian Church
“give its Joyalty to one or other of the two rival groups in the Church,

I do not find there would be any act of illegality there about which the
-other side could ask for any redress in any court of law. _ 59+
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306. In regard to the legal position of the Samajam and its insti-
tutions vis-a-vis the Malankara Church, I may refer to the following
passage in Corpus Juris Secundum Vol. 76, page 786 cited before me by
the counsel for the Samajam:-

““A religious society may be independent of any church. Its
relations to a church or to a denomination are such as it
chooses. It may choose none, and be governed by its own
rules. Having made a choice, it may later change it, if it has
not irrevocably surrendered its right to do so.”

307. P.W.8 in his deposition has stated that the churches of the 10
Samajam are not.invited to Association meetings and that the Samajam
has no representation in the Managing Committee. The Metropolitan
of the Samajam was for a long period Mar Julius, a foreign national
who was the delegate of the Patriarch. He was so till his deathin
1962. In the light of Ext. B74 judgment he could not have been Metro-
politan of any church in the Malankara Sabha. Therefore the Samajam
or its churches cannot be considered to be constituents of the Malan-
kara Sabha. That Samajam owns the churches is clear from the Synod
(of the Malankara Church) resolutions. InExt. A149-page 26 it is
stated ‘‘aumom. ald algglemoe”. In Ext. A149 pages 49-50 it is pointed 20
out ‘ ‘e 10aRiTvallcuiatio Al alt8s @0,

308. Inthe absence of any evidence that the Samajam relinquished
its right over the institutions belonging to them in its general body
meeting, no resolution or decision of the Malankara Syaod, Sabha or
Catholicose could have legal validity as far as it affects such institu-
tions. I am not shown any provision in the constitution of the
Samajam which would enable its Patron the Catholicos to deprive the
Samajam of any of its legal right. Especially so when there is a
Supreme Patron — the Patriarch and the Patron’s actions are not con-
curred in by the Supreme Patron. I find that the plaintiffs are not 30
entitled to any reliefs against the Samajam or its institutions.

Simhasaaa Pallies

369. In the light of my finding that Parish Churches are indepen-
dent trusts and in the matter of temporal affairs and also that in regard
to their loyalty to the particular faction in the present cleavage in the
Malankara Church, it is the decision of the parishioners of the church
concerned, which is the deciding factor, there cannot be such scope
for controversy in regard to Simhasana Churches also. However I have
to point out that the plaintiffs have a much more difficult question to
face in regard to Simhasana Pallies. The very object of the founda- 40
tion of these churches was the necessity, the founders thought of
having churches where all powers are vested in the Patriarch and his
delegates. These churches were established after the quarrel between
the Catholicos and Patriarch side arose. Regarding these churches
Catholicos Bassalius Gheevarghese II had stated in his deposition in
the earlier case — marked in this case as Ext. B160. He state$ at pages

14 and 15:-

¢110—ejo VT oADIAVMAIBS I ®:00 A Colinlod allel aIgsi;ce AeIBO
Qo lmanlgeg’. ®@» al881®:0088" af)e. al. cvlaimonlwlees
110 wmmlees aigsl (JolafBauconomim emoglauwallgigjo. 50
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@) olig8léte MLIBHOQYSR COMAISSMIMBAS BRWIHI0OMTRB &T9 708
BOLJOTDIL) 6BHINEISM B 0188 H00da eMIglTvRedomm’. B olss’
*H0o DLIH:OD Qm@oeaﬂom’lmoqpms AUl &ooom 1 &hielel. O h S Eloll
WRY. . BOUD Ao aln@ 1A lauleno emen &l9lienemamosm®.
&eilewoav’ en@oIemo WBMIW G @) algs a0 MNel’eem® agmoem
AloWIN@®. 20 BEINCWITY HDEIM DLIM:D &B af)SAldh:QPo OMDIE].
CeIMMOWITd QWOOMOM of)SAld:ase OR@OIMOINRT @IEGNOTD ©1VENS
BEHERI TVITBHOIA8HEWI. AalPIgTgy.  MVTanITVMAI8sT ag)dm ol
010b 21121 g8 e 290 BRIV MOGMIITVIHMO EBAITVIM HILle HOGD
Mundatlay @SeBT agaMoem® agedo ®n10y°. @D alggises acisy® 10
e odeals aIgs1®é:g06MaD Nelis:0 6RE@IGEIAITemDId MUIT®E1adl
slg). @3 auleandqTUm aIS8T1H0e agSalae aigs) @pgyo’’.

He again said at page 102 of the deposition Ext. B160 that Simhasana
‘Church is a different Trust and it is not 2 Trust in the Malankara Church.

310. In para 7 of théplaint in O.S.No.2 of 1979, the plaintiffs
-(the Catholicos side) state:

“During the pendency of the dispute which ended as aforesaid,
the Patriarch of Antioch had been exercising administrative
functions over certain churches in Malankara known as
Simhasana Churches."” 20

‘Therefore taking into account the intention of the founders of this
church and the principle of law enunciated in (1904) A. C. 515 where it
has been said that a court of law has nothing to do with the soundness
of a particular doctrine and even a matter of polity can be made as one
of the distinctive and fundamental doctrines (at page 682), it is too
much for the Catholicos side to try to get at these churches. It might
be noted here that the Kalpana issued by the Patriarch Ext. A54 dated
14-6-1964 was only a delegation of his powers to the Catholicos as an
interim arrangement tillas he thought at that time the churches came
in due course under the respective dioceses in which they are situated. 30
That it was only a delegation of powers is clear from Ext. B31 also, the
reply sent by Catholicos to Ext. B54 where he requested that the title
and ownership of the Dairos and the Simhasana Churches should be
transferred to the Malankara Episcopal Synod. There has been no
such transfer. And, moreover, Patriarch, who is only a trustee can-
not himself take.a decision unless it is concurred by the members of
the church, in regard to that church. Ext. BS4 was subsequently
withdrawn by the Patriarch as per Ext. B190 of 24-6-1975. Therefore,
the plaintiffs’ claim in regard to Simhasana Pallies should fail.

Konanaya Community:-

311. It is difficult if not impossible to accept the contention
raised on behalf of the 19th defendant that Knanaya Samudayam is an
absolutely independent community not forming a part of the Malankara
Sabha and theirs is an independent and separate diocese directly under

the Patriarch. Itis also claimed that they do not have any connection
with the Jacobite Syrian Church of Malankara. It is not disputed that
racially and ethnically they form a distinct separate group. They do
not intermarry with the rest of the Jacobite Syrians. But that does
not mean that they are not part and parcel of the religious community
‘known as the Jacobite Syrian Church of Malabar. In fact inthe 50
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famous Koonan Cross Oath at Mattanchery in 1654 A. D. one of the
leaders of the church representing the whole community was a Knana-
yite - Anjilimoottil Itty Thomman Kathanar. Ext. B1§5 the history
of the church ‘‘@23 e@moeolano®»s ooy aue’” written by a promi-
nent Knanite leader Mr. E. M. Philiph would indicate how this group
had always identified with the other Jacobite Syrians in Malankara in
matters of religion. In Ittoop’s history Ext. B106 Knanayites are
treated as part of the Jacobite Sabha. Another evidence on the matter
is Ext. A106 reply of Mar Joseph Dionysius to the address presented
by the Knanites. There is ample evidence in the case that the Knanite 10
Churches were represented at the Karingasra meeting called by the
Patriarch side and the community stood with the Patriarch faction
throughout the Samudayam suit. In the meeting, called as per the
High Court’s direction in its judgment, of the Malankara Association
by the commissioner appointed by the Kottayam District Court,
Advocate Sri. Yegneswara Iyer, the Knanaya churches were represented
(See Ext. A92). In that meeting the Metropolitan of the Knanaya
Diocese Mar Clemis was elected as the Malankara Metropolitan.

312. The subsequent conduct of the Metropolitan of the Knanaya
diocese also indicates that the said diocese is considered to be part of 20
the Malankara Church, no doubt with the autonomy in temporal
matters. Knanaya churches were represented at the Malankara Asso-

ciation meetings held in 1959, 1962, 1965 and 1970 - See Exts. A47 (h),
A50(h) and A53(h). Leading members of the community like M/s.
V. 0. Markose, V. O. Abraham, Thamarappally Kuruvilla Thomas, V. 1.
Idikkula, P. P. Cheriyan, P. Jacob Stephen, ‘Fr. Mathew Konnakkal,
Fr. Edavazhikkal Thomas were elected as members of the Managing
‘Committee. Mar Clemis functioned as a member of the Malankara
Sabha. In the face of this evidence, Ext. AS85 by itself, accepting
d such a communication has been sent on the date will not bé sufficient to 30
come to the conclusion that the Knanaya Sabha is not part of Malan-~
kara Church. No doubt it has its own autonomy in temporal spheres.
And in the nature of the present split in the Malankara Sabha, in the
light of what I have said earlier, it is for the Knanaya Diocese and
the Knanaya Churches themselves to decide in what set up they should
function-the tie with the Antiochean See continued or not.

‘Unification:
312. An important contention raised by the plaintiffs in the case
is that there was an unification (or reunification) of the two opposing
forces after the Supreme Court decision and the defendants are not 40
-entitled to go back and raise the old pleas afresh. It is urged that
soon after the Supreme Court rendered its decision onthe Samudayam
-Case, instead of having to enforce the legal declarations made in the
-decision, such coercive proceedings were avoided by the members of
the church standing by the Patriarch side themselves coming forward
to accept the decision of the court and bury the hatchet. Mr. Poti
would contend that several discussions and negotiations were carried
-on after the Supreme Court decision, as evidenced in the case. In these
Metropolitans of both sides, leading clergy on both sides besides
leading members of the church of both shades of opinion took. It is 50
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alleged that out of the discussion an unanimous opinion was evolved
which recognised that peace could effectively be established only by a
formal acknowledgement of each other by the Patriarch of Antioch and
the Catholicos. Consequent on this Patriarch issued Ext. A19 of
9-12-1958 and 'the Catholicos Ext. A20 (original of which is Ext. B13).
On the basis of these Kalpanas, the learned counsel for the plaintiffs
would submit, unification of the two groups was complete and there-
after for a period of 14 years there was complete peace in the church
and the government of the church was carried on in accordance with
the constitution and as per the final decision of the Supreme Court in 10
the Samudayam Case. He would in this connection rely on the evidence
of the plaintiffs’ witnesses P. W.1, P. W. 4 and P. W. 8. — their chief

examination.

313. Mr. Poti also lays stress on the meetings of the Association

held in 1958, 1959, 1962, 1965 and 1970 convened with notice to churches

~ and attended by represeatatives of churches of both sides. He points
out to the meetings of Synod attended by the Metropolitans of the

~ Patriarch side (as indicated by the minutes of the Synod), the letters
executed by the Metropolitans of the Patriarch side to the Catholicos
undertaking to obey the Catholicos and the constitution of the church. 20
Ext. A37 dated 22-12-1958 is executed by Mar Phelixenos and Ext. A154
of the same date executed by Mar Sevarios. The learned counsel would
also lay emphasis on a petition by 30 persons all of whom, formerly
members of the Patriarch Party including some members of the Knanaya
Diocese on 12-2-1959 to the Catholicos marked as Ext. A36 in the case
in which they desired the Catholicos to inform every one very clearly
that the Bharanaghatana is binding on the entire church and at the
same time pointing out to him that as no election has been held to this -
managing committee the existing committee was representing only one
party and therefore steps be taken to. make the committee more repre- 30
sentative. In consequence of this petition a meeting of the Malankara
Association was convened to be held on 15-9-1959 which was attended
by 394 priest delegates and 1031 lay delegates representing 561 churches.
After passing a resolution thanking the Patriarch and the Catho-
ticos for having brought about peace, the Association resolved to
increase the strength of the Managing Committee to 90, out of
which 72 were to be elected by the Association and 18 nomi-
nated by the Malankara Metropolitan. It is further alleged
that in order to make the committee more representative it was
resalved to appoint committees for each diocese who were to 40
suggest the name for their dioceses. The Association meeting was
adjourned for this purpose and the committees suggested 72 names
which were accepted by the Association and elected as the Managing
Committee members. These members consisted of both sides. It is
also said that the members of the Managing Committee took the oath
in the form of Ext. A99 to act as per the constitution. QOath was taken
by all the members including those who were on the Patriarch side.
The minitues of the Association meeting are contained in Ext. A43 and
Ext. A179.

314. It is also pointed out that in the Association meeting of 50
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17-5-1962 which was held to elect a successor to the Catholicos and
Malankara Metropolitan as the then incumbent was getting old,
the resolution for the purpose was moved and supported by two
members of the Patriarch side. Augen Thimothios was elected to the
office. I need not go into the details of all the succeeding meetings
where also members of both factions attended and participated in the
deliberations. Similarly in the Synod meetings, Patriarch side Metro-
politans Mar Phelixenos (Kandanad) Abraham Mar Clemis (Knanaya),
Abraham Mar Sevarios (Cochin) and Geevarghese Mar Gregoriose
(Angamaly) had all attended (except for a brief period when Poulose 10
Mar phelixenos who was alleged to have taken a leading part in a dissi-

dent movement was directed as disciplinary measure to keep himself
in the monastry and not to exercise any power asa Bishop)and co-
operated without a hitch in coming to decisions. Theseare evidenced
by Exts. A149, A153 and A162, Minutes books of the Malankara Synod
and A205 the attendance register for the Synod meetings. Ext. A149
(g) is particularly referred to. In the meeting of the Synod held on
13-1-1972 unanimous request was made by the Synod communicated
by cable to Patriarch not to send any delegate to Malankara as
rumoured. This was attended by poulose Mar Phelixenos and 20
Abraham Mar Clemis who were the only surviving Metropolitans of the
former Patriarch side, the other two namely, Poulose Mar Sevarios
and Geevarghese Mar Gregorios having died in 1962 and 1966 respecti-
vely. When despite this request by the Synod the Patriarch sent his
delegate Aphrem Mar Thimothios, the full Synod including the two
Metropolitans mentioned above, met on 18-2-1972 and expressed its
objections to the act of the Patriarch and requested him to recall his

~ delegate as his presence will unsettle the peace that has been establi-
shed. Therefore Mr. Poti very strongly contended that the church
functioned as one till 1972 and the Patriarch side now cannot go back 30
to the old stand.

315. What Mr. Poti points out only indicate honest, brave and
sincere attempts made on both sides to reunify the church which
attempts finally again crashed on the question of the Patriarch’s powers.
It might be noted that after the Patriarch accepted the Catholicos, the
latter accepted Patriarch subject to the constitution. This really

amounted only to a formal acceptance in words because the constitution
had completely deprived the Patriarch of all his powers of spiritual

superintendence over the Malankara Church. Acceptance subject to
constitution was questioned by the Patriarch in his letter Ext, A25 40
dated 8-4- 1959 and Ext. A25 dated 16-7-1960. The Catholicosgives
his replies to the same as per Ext. A24 of 8-6-1959 and Ext. A26 of
13-8-1960. It isto the credit of the Patriarch that he did not want his
followers to rake up the quarrel. In his reply to the Catholicos for

the invitation tendered to him to visit Malankara, he points to the
bitterness of some persons and, I would say graciously, states that his:
coming here at the time, if it does not help him in the matter of restoring
unity, it would be unfortunate and if any action is taken against those
who are bitter they may depart from the fold of the church. There-
fore, he was deciding to postpone the tripjto another occasion. However, 56-
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he came in 1964 to preside over the Synod meeting for installing -
AugenI as Catholicos. Till 1970, one finds the Patriarch refusing to
rekindle the flame which was simmering below in spite of the apparent
unity onthe surface. It might be noted that in the meanwhile none of
the parish churches on the Patriarch side had accepted the constitution.
I will take one instance, the Kothamangalam Mar Thoma Cheria Pally,
a very ancient church which is involved in the suit O. 8. No1 of 1979.
When that church got a kalpana from the Catholicos along with a
copy of the Sabha constitution for implementation in the administation
of the church, the Managing Committee held its meeting on 29-10-1967. 10
After consideration then and at a subsequent meeting, it was decided
to place the Catholicos’s order before a General Body meeting of the
Parishioners. In the general body meeting accordingly held on 3-
12-1967, it was decided to appoint a sub committee to study fthe
question, get legal advice from Mr. P.J. Varkey Advocate and sub-
mit a report to the General Body Meeting to be held on 17-12-1967 (See
Ext.B14 (a) which is page 64 of Ext.Bi4, the minutes book). In the
meeting held on 17-12-1967 we find the following decision taken.

“aJoMDMOMan., 3-12-1976 oe1  MSOISHCVINTNIT @ 1OSMUMGHS
2L ausns® @mnool aqvada]lal 0leqjodg® anwlajeas aldayeai@® 20
@Jay® 0leqjods1ad M. eEeMoaISMX] G 228! UTBOMIO T a1
£OEMARISM 07 aiss1Qes aivim:quolm] @emavela] Mmsgl £J0990M
AOAIUDIDOMNEMD., CLELD @0 Al 1@ IgIM@IM” ST oleg.jodg1eado
®palslal Wolald@ @O ad! @ocmIalleedaoal @ laamgylealss.,
@0e 1B} DS en@dicajdellom almamgylealos. @nelaimy rvTman®
@ONDBOBBe  BRW IO BHISHNTNHRAV- @l@oomlay. @YW 1W®

. arlaonleoww .a,lmrm&laa:]sm'l. (Ext. Bl4 (b)

It is clear from the subsequent general body meeting of church pari-
shioners held in 1968 itself, Ext. B14 (c) and Ext. Bl4(d) that the
church was resisting any inroad that would be made into its autonomous 30

nature by acceptance of the constitution Ext. A2.

316. One also finds in the constitution framed for the Mulanthu-
ruthy Church, by the District Court, Ernakulam, in a scheme suit
Ext. B269, autonomy being preserved for the parish church despite
objection filed to adoption of such constitution by the Catholicos-cum-
Malankara Metropolitan and the Diocesan Metropolitan. Before the
District Court adopted the constitution, draft constitution had been
forwarded to them. As per notice from the court the Catholicos and
Diocesan Metropolitan appeared before Court through counsel and
filed objection contending that the Malankara Sabha has got a consti- 40
tution making provision for parish churches and hence no separate
constitution need be passed. They produced a copy of the Sabha consti-
tution and canon. On behalf of both of them, an affidavit was sworn
to by Sri. P. N. Ninan who is P. W. 1. in the case. The court apparently
did not accept these objections and decree was passed. Exts. B270 and
B282 are the relevant documents with regard to that. As per Ext. B303,
a constitution had been adopted for Kallumgathara St. George Church
which is at variance with the constitution framed by the Sabha.

317. 1am referring to these just to show that during thc'pe.riod
from 1958 to 1970 in spite of attempts to unify the church, the two 30
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