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to decide these charges and counter charges it is absolutely
necessary to determine which is the correct book of canons, for
the plaintiffs founded iheir charges on Ex. B. P. = Ex. 18 in
0. S. No. 94 of 1088 and the defendants took their stand on
Ex. 26 = Ex. A in O. S. No. 94 of 1088. 1ssue No. 13 was
directed to determine that question. Issue No. 16 is concerned
with the conclusions to be drawn from the findings on issues Nos.
14 and 15. The plaintiffs cannot be permitted to use issue No. 16
as a general issue not limited to the subject matter of issues 14 and 15,
for that will be stretching it far beyond its legitimate purpose. 10

36. Re. (iib): This ground raises the question of the Patri-
arch’s right to Ressissa. Ressissa is a voluntary and not a
compulsory contribution made by the parishioners. Ex. F. O.
which records the proceedings of the Mulanthuruthy Synod held
on June 27, 1876, refers to a resolution providing, inter alia
that the committee that is to say, the committee of the
Malankara Association, will be responsible to collect and send
the Ressissa due to His Holiness the Patriarch. This may suggest
that some Ressissa was due to the Patriarch. But in paragraph
7218 of Ex. DY which is the judgment pronounced by the 20
Travancore Royal Court of Final Appeal on July 12, 1889, it
is stated that no satisfactory evidence had been adduced before
the court as to the payment of Ressissa to the Patriarch by
the Committee in Malankara, that the evidence on record was
very meagre and inconclusive and that it was open. to doubt
whether it was payable to the Metropolitans in this country
or to the Patriarch in a foreign country. Ex. 86, which records
the proceedings of the meeting of the Malankara Association
held on September 7, 1911, refers to a resolution forbidding
maintaining any connection with Patriarch Abdulla II and 30
presumably in consequence of this resolution the payment of the
Ressissa to the Patriarch was stopped. The interpleader suit
(O. S. No. 94 of 1088) was filed in 1913. If non-payment of
Ressissa could be made a ground of attack, it should have been
taken in that suit and that not having been done, it cannot
now be put forward according to the principles of constructive
res judicata. Besides, the provisions of paragraph 115 of the
impugned constitution (Ex. A. M.) require every Vicar in every
parish Church to collect only two chukrums from every male .
member who has completed 21 years of age and to send it to 40
the Catholicos. This does not forbid the payment of Ressissa
to the Patriarch, if any be due to him and if any parishioner
is inclined to pay anything to the Patriarch who is declared in
c. (i) of this very constitution to be the supreme head of the
Orthodox Syrian Church. In any case, according tq the canons
relied upon by each -of the parties, namely Ex. B. P.=Ex. 18 of
O. S. No. 94 of 1088 produced by the plaintiffs or Ex. 26=Ex.
Ain O. S. No. 94 of 1088 insisted upon by the defendants, the
non-payment of Ressissa does not entail heresy. Even if the
question involved in ground (iib) is not covered by the previous 50
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decision in the interpleader suit (O. S. No. 94 of 1088) the question

has, on the foregoing grounds to be decided against the
plaintiff respondent. ‘

37. Re.(iii): This is really not a charge but a statement
of the conclusion which the plaintiff-respondant desires to be
drawn from the other charges formulated above. Accordingly
the point has not been pressed before us and nothing further
need be said about it.

38. Re. (iv): An attempt is made by learned counsel for
the respondents to make out that what was referred to in the
interpleader suit (0. S. No. 94 of 1088) was the ordination of a
Catholicos where as in the present suit reference is made to the
establishment of a Catholicate and further that inany case the
Catholicate of the Eastreferred to in the plaint in the present
suit is an institution quite different from the Catholicate which
was the subject matter of discussion in the interpleader suit
(0. S. No. 94 of 1088). We do not think there is any substance
whatever in this contention. A reference to paragraphs 30 and
31 of the written statement clearly indicates that the institution
of Catholicate, which is relied upon by the defendants, is no
other than the Catholicate established in Malabar in 1088 by
Patriarch Abdul Messiah. This position is accepted by the
plaintiffs themselves in their grounds of appeal Nos. 13, 15, 17,
18, and 27 to ‘the High Court of Travancore from the decision
of the District Judge of Kottayam in this case. Issues Nos. 14
and 15 as well asthe judgment ‘of the District Judge in this
case also indicate that the subject matter of this part of the
controversy centred round the Catholicate which had been
established by Abdul Messiah in the year 1088. Before the
argument advanced before us there never was acase that the
impugned constitution (Ex.A.M.) had established a Catholicate
of the East. The purported distinction sought to be drawn between
the ordination of Catholicos and the establishment of a
Catholicate and a Catholicate established by Abdul Messiah in
1088 and the Catholicate of the East created by the impugned
constitution (Ex.A. M. )and which is sought to be founded
upon as a new cause of action in the present suit, appears to us
to be a purely fanciful afterthought and is totally untenable.

39. For reasons stated above we have come to the conclusion
and we hold that the case with which the plamttffs have come to

court in the presenit suit is that the defendants thad become heretics
or aliens or had gone out of the Church by establtshmg a new

Church because of the specific acts and conduct imputed to the
defendants in the present suitandthat the charges founded on
those specific acts and conduct are concluded by the final judgment

(Ex. 256) of the High Court of Travrancore in the mterpleader
suit (0. S. No.94 of 1088)which operates as res Judzcata The
charge founded on the fact of non-payment of Ressissa, if

it isnot concluded as constructive res judicata by the previous
judgment must, on merits, and for reasons already stated, be
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found against the plaintiff-respondent. We are definitely
of the opinion that the charges now sought to be relied
upon as afresh cause of action are not covered by the pleadings
or the issues on which the parties went to trial, that some of
them are pure afterthoughts and should not now be permitted
to be raised and that at any rate most of them could and
should have been put forward in the earlier suit (O. S. No. 94 of
1088) and that not having been done . the same are barred by res
judicata or principles analogous thereto. We accordingly hold,
in agreement with the trial court, that it is no longer open 10
to the plaintiff-respondent to re-agitate the question that the
defendant-appellant had ipso facto become heretic or alien or

had gone out of the Church and has in consequence lost his
status as a member of the Church or his office as a trustee.

40. In the view we have taken on the question of res
judicata it is not necessary for wus to discuss the further
question whether this suit is founded on the same cause of
action as that on which O.S. No.2 of 1104 was founded or
whether by allowing that suit to be eventually dismissed for
default the plaintiffs can under the relevant provisions of the 20
Travancore Code of Civil Procedure corresponding to O. 9, R. 9
of our Code of Civil Procedure maintain the present suit.”

(emphasis mine)

187. The Supreme Court then considers the question whether the
appellant before it had been validly elected as trustee by the Malankara
Association. For that purpose, it considered the question of the validity
of the meeting in which he was elected, namely the meeting held on
December 26, 1934 at the M. D Seminary, Kottayam. There the learned
Judges come to the conclusion that the High Court’s decision with respect
to the matter was based partly on a mis-reading of evidence and 30
partly on the non-advertence to important material evidence bearing on
the question and to the probabilities of the case. In their opinion, the
M. D. Seminary meeting was properly held with notice to all the churches
and the appellant before them was validly appointed as the Malankara
Metropolitan and as such became the ex-officio trustee of the church
properties. In this view, as pointed out earlier, the judgment of the
Kerala High Court was set aside, the decree of the trial court dismiss-
ing the suit was restored and the two suits stood dismissed with costs
throughout. It may be pointed out here that along with this appeal,
a petition filed under Article 32 of the Constitution by 8 persons belong- 40
ing to Catholicos party praying for a writ of certiorari or other
appropriate order or direction of writ for quashing the judgment and
decree passed by the High Court in the cas: had also been disposed of.
The Petition was not pressed and was dismissed without costs.

After the Supreme Court Case:- .
188. After the decision of the Supreme Court, attempts were made

by well meaning persons on both sides to have peace in the church and

to bury the hatchet. It would appear that Metropolitans on both sides

and the leading members of the clergy and laity were unanimous to have

peace accepting as they are bound to the decision rendered by the 50
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Supreme Court. There was acceptance by the Patriarch of the Catholicos
and Malankara Metropolitan. The Catholicos accepted the Patriarch
subject to the constitution. It would appear that there was a re-allotment
of all the dioceses in the Malankara Church and as the combined
strength of Metropolitans slightly exceeded the number of dioceses, in
some cases two Metropolitans were appointed for the same diocese,
one being senior and the other assistant dependingupon their seniority.
Apparently some peace was seen to be established. However, there
was no acceptance as such of the constitution framed by the Catholicos
group by the Patriarch and according to the Patriarchal party, even 10
assuming that he had accepted it there is no indication that the various
churches in Malankara which were supporting him had accepted it for
the administration of the churches. To bind the parish churches,
according to the Patriarch group the Pothuyogam of each church
should accept it. Finally it would appear that the main differences
between the parties which were appareatly seen to be settled had not been
really settled at all. These existing differences have led to the filing of the
various suits which have again come up before the civil courts for

adjudicatio n.

Finality or otherwise of the decision in 1946 T. L. R. 683:- 20

189. Before going into the points at issue between the parties in
0. S. No. 4 of 1979, I think I should first dispose of the contention
raised by Mr. Easwara Iyer, one of the counsel appearing for a party
on the Patriarch group. He rather strongly pressed that really finality
had attached to the decision of the Travancore High Court reported in
1946 T. L. R. 683 and the Supreme Court’s decision in 1954 directing
the rehearing of the appeal by the High Court and all subsequent
proceedings ending with the decision of the Supreme Court in 1958
K. L. T. 721 were without jurisdiction.

190. With due respect to the counsel, I am afraid his plea is based on 30
a misconception of law and I have no hesitation to overrule his contention.
The Travancore Full Bench decision was rendered on 8-8-1946. The decision
of the Travancore High Court was no doubt subject to no right of further
appeal. The High Court could review its decision on a proper application
toit within the time allowed by law subject to the limitations imposed by
the Travancore Code of Civil Procedure in matters of review. An appli-
cation for review was duly filed in that Court on 22-8-1946 well within
the time limit for such application. The Travancore High Court also
ordered notice in the matter on 4-12-1947. Travancore and Cochin inte-
grated to form the United State of Travancore and Cochin by a Covenant 40
entered into by the Rulers of the two States with the concurrence and
guarantee of the Government of India in May 1949, the new State as per
the Covenant coming into existence on Ist July, 1949. Under Article XI
of the Covenant, until a constitution framed or adopted by the Legislature
comes into operation, the Raja Pramukh created by Article IV of the
Covenant, was given the power to make and promulgate ordinances for the
peace and good Government of the new State which ordinance shall for
the space of not more than six months from its promulgation, had the
like force of law as an Act of Legislature, to be controlled or superseded
byany such Act. Accordingly the Raj Pramukh of the new State, made 50
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Ordinance No. II of 1124 coming into force from 7-7-1949 for the establish-
ment of a High Court and matters connected with the constitution and
functions of such High Court. Under Section 5 of the Ordinance the High
Court for the new State was established. Section 8 of the said Ordinance
specifically provided that all proceedings commenced prior to the coming
into force of the Ordinance in either of the High Courts of Travancore
and Cochin shall be continued and depend in the High Court as if they
had commenced in the High Court after such date. It also provided that
any order made by either of the existing High Courts in any such procee-

dings as aforesaid, shall, for all purposes, have effect not only as an order 10
of that court, but also as an order made by the High Court.

191. In the light of the above proceedings the review petition was
validly continuing in the new High Court when the Indian Constituent
Assembly adopted and enacted on 26-11-1949 the Constitution of India.
Travancore-Cochin was one of the new States of India--a Part B State. Under
Article 214 read with Article 238 (12) the High Court of the United State
of Travancore and Cochin became the High Court of Travancore-Cochin.
Articles 132 to 136 provide for right of appeal to Suprems Court. Provision
was also provided regarding pending suits, appeals or proceedings in the
Federal Court of India, pending appeals and petitions in thc Privy 20
Council, and appeals and petitions pending before the authority
functioning as the Privy Council in a State specified in Part B
of the first schedule to the constitution, in Article 374 (2), (3) and (4).
Article 374 (2), (3) and (4) could usefully be extracted here :-

pending in the Federal Court at the commencement of this
Constitution shall stand removed to the Supreme Court, and the
Supreme Court shall have jurisdiction to hear and determine the
same, and the judgments and orders of the Federal Court delivered 30
or made before the commencement of this Constitution shall have
the same force and effect as if they had been delivered or made

by the Supreme Court.

(3) Nothing in this Constitution shall operate to invalidate
the exercise of jurisdiction by His Majesty in Council to dispose
of appeals and petitions from, or in respect of, any judgment,
decree or order of any court within the territory of India in so
far as the .exercise of such jurisdiction is authorised by law, and
any order of His Majesty in Council made on any such appeal or
petition after the commencement of this Constitution shall for all 40
purposes have effect as if it were an order or decree made by the
Supreme Court in the exercise of the jurisdiction conferred on
Such Court by this Constitution.

(4) On and from the commencement of this Constitution
the jurisdiction of the authority functioning as the Privy Council
in a State specified in Part B of the First Schedule to entertain
and dispose of appeals and petitions from or in respect of any
judgment, decree or order of any court within that State: shall

cease, and all appeals and other proceedings pending before the
said authority at such commencement shall be transferred to, 50
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and disposed of by, the Supreme Court.”

192. It is true that any appellant has a vested right of appeal to
a particular forum as per the existing law on the date of suit. That
right is a substantive right and although it could be exercised onmly if
there was an adverse decision, the right is governed by the law prevailing
at the commencement of the suit and the right consist of successive
rights of appeal from court to court which constitute one proceeding.
Such a right could only be taken away by a subsequent enactment either
expressly or by necessary intendment. See Colonial Sugar Refining Co.
Ltd. v. Irving ( (1905) A.C.369).; Garikapati Veeraya v. N. Subbiah Choudhry 10
and Others (1957 S. C. R. 488 = A. I. R. 1957 S. C. 540).

193. While a right of appeal in respect of a pending matter may
conceivably be treated as a substantive right vesting in the litigant on
the commencement of the action, no such vested right to obtain a determin-
ation with the attribute of finality can be predicated in favour of a

litigant on the institution of the action.

See Indira Sohanlal v. Custodian of Zvacuee Property, Delhi and others
(A. 1. R. 1956 S. C. 77).

194. It may be that when a legal detetmination is made which may
be final and no proceedings are initiated under the existing law, if there 20
be provision for review, for review of such decision, a subsequent conferment
of power by a statute for appeal or revision against such determination
unless specifically so provided cannot be restrospective affecting the finality
of the determination. And such finality will accrue only when the determin-
ation is made and not when the proceedings for such determination is
effected. The Privy Council dictum in Delhi Cloth and General Mills Co.
Ltd. v. Income Tax Commissioner, Dethi (A. 1. R 1927 P. C. 242)
could be understood in that manner. There the Privy Council said:-

«Their Lordships can have no doubt that provisions, which, if
applied retrospectively would deprive of their existing finality 30
orders, which, when the statute came into force, were final, are
provisions which touch existing rights”.

195. There is always the difference between a case where by the
operation of the previous law, the order has become final and the case
where the repealed law cannot operate on the subsequent stages of a pending
application. See Niranjan Singh v. Custodian, Evacuee Property
A. I. R. 1961 S. C. 1425 and Bishambhar Nath v. State of U. P.
(A. 1. R. 1966 S. C. 573) (where Justice Shah speaking for the court
doubts certain observations in A. I. R. 1961 S. C. 1425 in regard to
the legal fiction introduced by Section 58 (3) of Central Act 31 of 1950). 40

196. I would here also refer to the decision in Nathoo Lal v.
Durga Prasad (A.I. R. 1954 §. C. 355). Note (a)of the Head Note
to the case may be usefully extracted here:
“Plaintiff preferred a second appealto the High Court of
Jaipur. The appeal was allowed. The defendant applied for
a review of this judgment. Meanwhile the Jaipur High Court
had become defunct and the review was heard by the Rajasthan
High Court as successor to the Jaipur High Court under the
High Courts Ordinance and was partially allowed on the 5th of
April 1950 and the decree was accordingly amended. It was 50
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against this judgment and decree passed after the coming into
force of the Constitution of India that the present appeal had

been preferred to the Supreme Court by leave of the Rajasthan
High Court under Art. 133 (1) (c¢) of the Constitution:

Held that the only operative decree in the suit which finally
and conclusively determined the rights of the parties was the decree
passed{on the 5th of April 1950 by the Rajasthan High Court and
that having been passed after the coming into force of the consti-
tution of India the provisions of Art. 133 were attracted to it and it
was appealable to Supreme Court provided the requirements of 10
that Article were fulfilled. The Code of Civil Procedure of the
Jaipur State could not determine the jurisdiction of Supreme Court
and had no relevancy to the maintainability of the appeal.” It will
be instructive to quote paragraphs 5 and 6 of the decision in
Keshavlal v. Mohanlal (A. I. R. 1968 S. C. 1336).

“(5) The suit out of which this appeal arises was filed by
the respondent on July 22, 1958; it was decided on October 28,
1961; the appellate court decided the appeal on February 25,
1963 and the Amending Act 18 of 1965 came into effect on
June 17, 1965. The High Court exercised the jurisdiction invested 20
by Act 18 of 1965 in respect of a judgment which had become
final a long time before that Act. It is true that this Court in
Indira Sohanlal v. Custodian of Evacuee Property, Delhi 1955-2
S. C. R. 1117 = (AIR 1956 SC77) distinguished the judgment
of the Judicial Committee in the Colonial Sugar Refining Co.
Ltd’s Case, 1905 AC 369 and observed at p. 1133:

“.... it appears to be clear that while a right of appeal
in respect of a pending action may conceivably be treated as
a substantive right vesting in the litigant on the commencement
of the action - though we do not so decide - no such vested right 30
to obtain a determination with the attribute of finality can be
predicated in favour of a litigant on the institution of the action.
By the very terms of Section 5-B of East Punjab Act XIV of
1947 finality attaches to it on the making of the order. Even
if there be, in law, any such right at all as the right
to a determination with the attribute of finality, it
can in no sense be a vested or accrued right. It does not accrue
until the determination is in fact made, when alone the right to

finality becomes an existing right as in......

In Indira Sohanlal’s case, 1955-2 SCR 1117=(AIR 1956 40
SC 77) the court was dealing with a case in which by amendment
of statute, the finality which would but for the amendment
have attached was taken away before the order was made.
This Court in Dafedar Niranjan Singh v. Custodian Evacuee
Property (Punjab), (1962) 1 SCR 214= (AIR 1961 SC 1425) distin-
guished Indira Sohanlal’s case, 1955-2 SCR 1117= (AIR 1956
SC 77) and held that an order which had become final under
a provision of the law could not be affected retrospectively
under an Amending Act so as to deprive the order of its
finality acquired under the original provision. In Dafedar 50
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Niranjan Singh’s case, (1962) 1 SCR 214= (AIR 1961 SC 1425) an '

order releasing the property in dispute was passed by the
Custodian of Evacuee Property under Patiala Ordinance No. IX
of 2004 Samvat. No appeal was filed against the order of
the Custodian and it became final on that account. The order
was however set aside by the Custodian in exercise of juris-
diction under S.58(3) of the Administration of Evacuee Property
Act 31 of 1950. This Court held that since the order had become
final in exercise of the jurisdiction subsequently conferred, in
the absence of any positive indication giving Section 58 (3)
retrospective operation, the finality of the previous order could
not be taken away.

(6) Counsel for the respondent relied upon a judgment
of this Court in Moti Ram v. Suraj Bhan (1960) 2 SCR 896=
(AIR 1960 SC 655) in which following Indira Sohanlal’s case,
1955-2 SCR 1117= (AIR 1956 SC 77)it was held that the
High Court could, in exercise of jurisdiction under an Amending
Act enacted after the litigation was commenced, set aside an
order which according to the law in force at the date when
the litigation was commenced, was not subject to the juris-
diction of the High Court. In Moti Ram’s case, (1960) 2 SCR
896= (AIR 1960 SC 655) an application for eviction of the
appellant from a shop was made in August 1956 under Section
13 of the East Punjab Urban Rent Restriction Act, 1949.
An appeal was provided under Section 15 of the Act from the
order of the Rent Controller, and sub-section (4) of Section 15
provided that the decision of the appellate authority, and subject
only to such decision, the order of the Controller shall be
final. By Amending Act 29 of 1956 which came into force on
September 24, 1956, the High Court was empowered to call
for and examine the records relating to any order passed under
the Act for satisfying itself as to the legality or propriety of
such order. The landlord’s application was dismissed by the
Rent Controller and in appeal the appellate authority confirmed
the order. Thereafter on the application of the landlord the
High Court reversed the order. This Court rejected the
contention that the High Court had no jurisdiction to entertain
the revision application under Section 15(3)as amended. The
decision brought before the High Court in exercise of its
revisional jurisdiction under Section 15 (5) of the amended Act
was delivered on August 19, 1958, after the amendment of the
Act on Septembei 24, 1956. On the date on which it was made,
the order had acquired no finality, for it was subject to an
order which may be passed ina revision application which may
be filed before the High Court under the amended Act. Moti
Ram’s case, (1960) 2 SCR 896=(AIR 1960 SC 655) has, therefore,

no application to this case.”

The principle can succinctly bhe stated as follows. An order,

which on the date it is made is final, gives rise to vested rights; and a
subsequent change in law giving rise to new right of appeal or revision
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is presumed not to affect the finality of orders already made. But the
right to finality does not vest or accrue until the making of the order;
and, therefore, if new right of appeal or revision is conferred before making
of the order, although after institution of proceedings, the right of appeal
or revision is available against all orders subsequently made. Ifa new
Act provides that the orders made under the old Act are deemed
to be made under the new Act as if it were in force on the
day when the orders were made, the orders though made under
the old Act will become appealable or revisable under the new Act.
Thus a retrospective change in law may enable a court to review its earlier
decision and to modify it even in the absence of an express conferral of
such power and a retrospective statute may by implication without using
express words, invalidate an order previously made.

10

197. Inregard to 1946 T. L. R. 683, an application for review was
admitted and notice ordered therein. That was a pending proceeding
when the Travancore Cochin State came into existence and also when the
constitution came into force. Under the law constituted, proceedings
commenced prior to the coming into force of that law in either the
High Courts of Travancore and Cochin had to be continued and
proceeded in the new High Court asif they had commenced in that 20
High Court. From the order dismissing the review petition passed by
the High Court, appeal was taken to the Supreme Court, as such appeal
would lie in view of the coming into foree of the constitution. Such
appeal that was taken and consequent proceedings which followed are not
vitiated by any way by lack of jurisdiction. Therefore 1946 T. L. R. 683
could not have any finality as urged by Mr. Easwara Iyer. The suit had
been finally concluded only by the Supreme Court decision rendered
in 1958. Whether the review application could have been proceeded with,
had been considered by the Supreme Court in the appeal before it on
special leave when the Travancore Cochin High Court had dismissed the 30
review petition on 2Ist December, 1951. A contention had been taken up
before the Supreme Court then that the effect for setting up a common
High Court for the United States of Travancore and Cochin had made
the earlier review application ivfructuous. The Supreme Court said:-

“The application for review was properly made to the
Travancore High Court and the Travancore High Court had to
decide whether to admit or to reject the application. The
judgment to be pronounced on the application for review did net
require, under any provision of law, to be confirmed by the
Maharaja or any other authority. It was a proceeding properly 40
instituted and was pending on the 1st July 1949 and consequently
under section 8 of Ordinance No. II of 1124 had to be continued
in the High Court of the United State as if it had commenced in
the said High Court after ‘the coming into force of the said
Ordinance. The application for review was rejected by the
High Court. If, however, the High Court had admitted thereview
then such admission would have had the effect of reviving the
original appeal which was properly filed in the Travancore
High Court under section 11 of the Travancore High Court
Regulation (1V of 1099). That appeal, so revived, having been 50
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commenced prior to the coming into force of Ordinance No. II rof -
1124 would, under section 8 of that Ordinance, have had to be
continued in the High Court of the United State as if it had
commenced in that High Court after such date.

The position would be the same if on appeal before the
Supreme Court, the Supreme Court now admitted the review, for,
upon such admission the appeal filed in the Travancore High
Court would be revived and then, having been commenced in
the Travancore High Court and continued in the High Court of
the United State by virtue of section 8 of Ordinance No. ITI of 10
1124 the appeal so revived would under section 8 of the Act of
1125, have to be continued in that High Court as if it had
commenced in that High Court after the coming into force of
that Act. In other words, the old appeal,if restored by the
Supreme Court, would, by the combined operation of section
8 of Ordinance ITof [124 and section 8 of the Act of 1125, be
an appeal pending in the High Court of the United State. Under
the present constitution Travancore-Cochin has become a Part
B State and under Article 214 of the Constitution the High Court
of the United State of [ravancore-Cochin bas become the High 20
Court of the Part B State of Travancore-Cochin and shall have
the jurisdiction to exercise all the jurisdiction of and administer
the law administered by the High Court of the United State.

Such appeal must, accordingly be disposed of under section
95 of the last mentioned Act. That Section does not require
any confirmation of the judgment passed on the rchearing of the
appeal by the Maharaja or Rajpramukh or any other authority.
Assuming, however, that the appeal if restored will have to be
governed by section 12 of the Travancore High Court Regulation
(1Vof 1099) even then the provisions of section II would have to 30
be applied “as far as may be’” and it may well be suggested that
the portion of section II which requires the confirmation by the
Maharaja, would, in the events that have happened, be inappli-
cable. Hence the review application had not become infructuous.”

The question of res judicata:-

198. A very important question arising in these suits s
how far the final decision rendered on certain questions in respect of
the same questions which are covered by issues in the present suit.
After a consideration of all relevant aspects of fact and law on the
matter, 1am afraid both the parties have taken up rather extreme positions 40
at different ends and I have to reject their contentions on the same.
I am formulating independently the points which according to me are
covered by the earlier decisions which cannot be reopened in these proceedings.

199. As regards the decision in the Seminary Case-Ext. B74- the
majority decision of the Royal Court of Appeal, there may not be much
difficulty. The conclusion in that case which is of validity here can be
extracted from para 347 of that judgment:

«that the FEcclesiastical Supremacy of the See of Antioch
over the Syrian Church in Travancore has been all along, recognisd
and acknowledged by the Jacobite Syrian Community and their 50
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Metropolitans; that the exercise of that supreme power consisted

in ordaining, either directly or by duly authorised Delegates,
Metropolitans from time to time to manage the spiritval matters of
the local Church, in sending Morone (Holy o0il) to be used in the
churchesin this country for Baptismal and other purposes and,

in general supervision over the spiritual government of the Church ;
that the authority of the Patriarch has never extended to the
government of the temporalities of the Church which, in this
respect, has been an independent Church; that the Metropolitan
of the Syrian Jacobite Church in Travancore should be a native 10
of Malabar consecrated by the Patriarch of Antioch, or by his
duly authorised Delegates and accepted by the people as their
Metropolitan to entitle him to the spiritual and temporal govern-
ment of the local church ...”

It will be necessary also as to what the learned Judges meant by
the word “accepted by the people as their Metropolitan’’. Very pointedly
the learned Judges (in para 244 of Ext. B74) state that the contention
of both the parties in that suit that acceptance by the people is necessary
for a Bishop duly consecrated and appointed by the Patriarch to become
Metropolitan of the local church seemed to be a new idea and was 20
probably due to a precaution on their part to prevent foreigners sent
out by the Patriarch from assuming the management of the temporalities
of the Church without the consent and against the wishes of the community.
I have referred to this aspect when discussing the history of the church.
The judges in Ext. B74 state that acknowledgement by the people was
thought of as the best and safest substitute to adopt. How is the
acceptance to be found out? In that case, taking due note of the fact
that Mar Joseph Dionysius’ claim had the support of Mulanthuruthy
Synod where representatives of 102 churches had attended and that the
rival claimant Mar Thomas Athanasius had taken up the position actually 30
to the effect that he did not consent to a decree being passed in favour
of a party that had the majority on his side (Para 308 of Ext. B74),
the Judges said that Mar Joseph Dionysius had been accepted by a large
majority of the people as the Metropolitan of the Syrian Church in
Travancore and that acceptance had given him a right to the Government
of the temporal affairs of the Church. It might also be noted that the
suit itself was for the recovery of the movable and immovable properties
of Kottayam Seminary, belonging to the Jacobite Syrian Christian
Community of “Malayalam” with those shown in a separate schedule
as those worn and used by the successive Metropolitans of the community. 40
The learned Judges also say in Ext. B74 “Nor is a meeting necessary
for rhe purpose of expressing submission to or acceptance, of a duly
ordained Bishop as Metropolitan. It is implied if no opposition is offered
by the majority of the community’”. (Para 291-Ext. B74)

200. Now we will go into the Vattippanam Case where the final
judgment is the one reported in 45 T. L. R. 116 (the judgment
rendered after reviewing to some extent the decision rendered
in 41 T. L. R. 1). Though it had been very strongly contended by
Mr T. N. Subramonia Iyer and Mr. John appearing for the parties
on the Patriarch’s side that the findings in 41 T.L.R.1 on questions 50
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which had been declared to be excluded from the consideration of the
rehearing when the review petition was allowed by the Travancore High
Court and about which in the final jndgment in 45 T. L. R. 116, Chief
Justice Chatfield said (at page 139):-

“The plaintiffs on the other hand have failed to show that
any of the questions which have been declared to be excluded
from consideration at the rehearing are inseparably connected
with those questions and thereupon in disposing of this appeal
the excluded questions will not be referred to”,

are res judicata, I find it difficult to agree with them. No doubt their 10
plea is supported fully by the decision of the Full Bench of this Court
in the Samudayam Case 1957 K. L. T. 63. There Sankaran J. as he then

was, said at page 103:

“In the final judgment after review the question of natural
justice alone was considered and decided and this means that
the earlier finding on the question of canons, which was a
matter directly and substantially in issue in the suit, was accepted
as correct even for the purpose of the final decision on the
question of natural justice. Thus by implication the finding on
the question of the canons forms an integral part of thefinal 20
decision in 45 T. L. R. 116 because, without maintaining that
finding, the question of natural justice could not have arisen
at all. A finding on a question which is so vitally and intimately
connected with the final decision passed in the suit, will operate
as res judicata just as the final decision itself in a subsequent
suit where the same question is raised = between
the same parties or those claiming under them. The decisions
in Kaveri Ammal v. Sastri Ramier (I. L. R. 26 Madras 104) and
in Mota Holiappa v. Vithal Gopal (I. L. R. 40 Bombay 662)
are in support of this position.” 30

Sankatan J. further added:-

“In another view of the matter also, the finding recorded
in 41 T.L.R.1on the question of the canons accepted by the
Malankara Church as binding on it, must be held to be conclusive
and final for the purpose of this suit also. The order on the
rcv1ew petition expressly stated that such a finding must be taken
as blndmg That order was confirmed by another order passed
on a petition to remove the said restriction. These orders were
passed by the final court after fully hearing the parties. Apart
from the question as to the validity or correctness of those orders, 40
the fact is there that they have become final as between the parties
to that suit which was a representative suit.”’

201. As a decision of the Full Bench of this court, Justice Sankaran’s
observations would have been binding on me bat for the reason that the
judgment as such was set aside by the Supreme Court. Basically I find it
difficult to agree with the reasoning of Justice Sankaran. The plea against
the Catholicos and his adherents had been dismissed on the ground of
violation of the principles of natural justice in the matter of excommunic- .
ation of Mar Géevarghese Dionysius and his followers. This was on the
altérnative plea raised by them. It was at one time thought thatthe test 50
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of res judicata was whether the finding was embodied in the decree.
This however is not correct for res judicata is a matter of substance and
not of form. It is the right of appeal which indicates whether the finding
was incidental or necessary. If the plaintiffs® suit is wholly dismissed, no’
issue decided against the defendant can operate as res judicata against
him in a subsequent suit, the decree being wholly in his favour. Seein

this context:

Thakur Magundeo v. Thakur Mahadeo Singh and anether (I. L. R. (1891)
18 Cal. 647.) and Ramasami Reddi v. Thalawasal Marudai Reddi and qthers

d L. R (1924) 47 Mad. 453) 10
202. The two questions that had been finally decided by the Judgment B

in 45 T. L. R. 116 were:

(i) The ex- communication of Mar Geevarghese Dionysius was invalid
because of the breach of the rules of natural justice in that he was
not apprised of the charges against him and he had not been given a
reasonable opportunity to defend himself;

(i) that the defendants 1 to 3 in that suwit (the then Catholicos
and his adherents) had not become heretics or aliens or had not set
up a new church by establishment of the Catholicate by Abdul Messiah.

203. The first question is clear in xtself In regard to the second 20
question how the answer was arrived at by the judges can be seen
from their own words:—

Chatfield C. J.

“In the Canon” of Nicea” as given on both Exhibits A and
XVIII there is express provision for a great “Metropolitan of
the East” who was to have power like the Patriarch, to consecrate
Metropolitans in the East. All that can be urged against the
I1st defendant therefore is that he cooperated with one who was
not a valid Patriarch when the latter was doing acts. which could
only be done by a Patriarch or at the worst that he caused 30
this unlawful Patriarch to do such acts. Itis conceded by the
defendants that if Abdullah had done these acts there would
have been no objection. Therefore the whole matter resolves
itself into a personal dispute between two claimants to the
Patriarchate in which it is said, the 1st defendant deserted the
Patriarch who had created him Metropolitan and supperted his
rival. Such conduct might amount to an ecclesiastical affence
for which the offender could be deprived by his ecclcslastmal
superior but it could not be an offence for which the civil
courts could try him or express any opinion as to his guilt. 40
In addition it is extremely hard to ascertain on the evidgnce
before the court that the person recognised by the Ist defendant

- as Patriarch had no claims to be regarded as such. The possible
existence of two Patriarchs at the same time is recognised by
the Canon irrespective of any dispute as to matters "of faith.

It is true that one of them should sit idle but as to what will
happen if he does not but does such acts as consecrating Merene
or ordaining Metropolitan there are no means of knowing.
It may be that in such cases the acts dome will not be ab
initio invalid and may become fully valid if recognised by the 50
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Senior Patriarch. All this is mere surmise. But the defendants’
~attempt to found an inference of fact from a contrary surmise
is not to be accepted. At the present time it is admitted that
both Abdulla and Abdul Messiah are dead and that a new
Patriarch rules at Antioch. No recognition thatcan have been
given to either of the former rivals can materially affect the
church at present. In the circumstances it cannot be said that
the church to which the defendants 1 to 3 belong is a different
church from that for which the endowment now in dispute was

made.” 10

Joseph Thaliath J.: .
“There is another aspect of the case also to be considered.

Sir. C. P. Ramaswamy Aiyar contended that even if it is found
by the court that the excommunication of the 1st defendant is
invalid, since he, after excommunication, had openly revolted
against the authority of the Patriarch Abdulla, who was the
lawful Patriarch in the Jacobite Church and accepted Abdul
Messiah, a rival Patriarch, the 1st defendant should be considered
to have become an alien or schismatic, that such a person
ceased to possess the faculties of a Metroplitan, and that hence 20
he can no more act as a trustee of the Jacobite Church in
Malabar. This raises the question whether we can adjudicate
upon an alleged ecclesiastical offence as long as there has not
been any declaration by the lawful ecclesiastical authorities
relating to the same matter. This is, indeed, a question of

consid¢rable difficulty.”

Parameswaran Pillai J. N _
. “The last argument of Sir C. P. Ramaswami Iyer was that,
by accepting Abdul Messiah as the Patriarch of Antioch, the
1st defendant and his adherents constituted themselves into a 30
different church separate from the Malankara Church. He has,
therefore, become a Schismatic and if he is allowed to draw
the funds they will be diverted from their original purpose:

1 have considered this aspect of the case very carefully
and have come to the conclusion that there is no substance
in this contention. The 1st defendant has not denied the authority
of the Patriarch of Antioch and therefore he remains the
Metropolitan Trustee of the Malankara Church and he claims
to draw the money on behalf of that Church. At best what
he did was, when Abdulla and Abdul Messiah both claimed to 40

’be the Patriarchs of Antioch, he acknowledged the latter as
the true Patriarch in perference to the former. If he was wrong
in this he has committed a spiritual offence for which his

- spiritual superiors might punish him in a proper proceeding.
This court has nothing to do with his spiritual offence.”

203. Now we come to the last of the series of cases, the Samudayam
Case. According to the counsel for -the plaintiffs (party array in O. S.
No. 4 of 1979 is being referred to here) Mr. Narayanan Poti, the Supreme
Court -by reversing ‘the decision of the High Court in 1957 K. L. T. 63,
has restored in' toto the judgment Ext. Al6. According to Mr. Poti, that 50
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would be evident from four points.

(1) That the Supreme Court did not dlscharge or reverse any of the
findings of the trial court.

(2) Itdid not hold that any of the findings of the trial court was |
not necessary for dec1d1ng the suit.

(3) The Supreme Court repelled every contention put forward by
the respodents there to sustain the High Court dec1s1on and

(4) It reversed the High Court Judgment in full and restored the
trial court decree also in full.

204. In this connection Mr. Poti would point out that in the plaint in. 10
the Samudayam Suit Ext. A15, the various acts of the Catholicos partisans
are enumerated and characterised as repudiation of the Patriarch. Ext.
Al5 contained a prayer for a declaration that the plaintiffs therein were
the lawful Malankara Metropolitan, priest trustee and lay trustee respect-
1vely There was the further relief claimed for mjunctlon for restrain-
ing the first defendant therein from doing any act in his professed capacity
as Catholicos or Malankara Metropolitan. Alternate request for suing
in their personal capacity as members of the community has also been
made, with the necessary application under Order 1, Rule 8. Such
permission had also been granted. 37 issues were framed by the trial 20
judge and duly answered. The learned counsel would submit that
when the Supreme Court set aside the High Court jndgment and restored
the trial court’s decree, the whole findings in Ext. A16 have to be taken
to be revived. Each such finding is binding on members of the Malankara
Jacobite Syrian Church. Mr. Poti would also contend that the findings
in the Samudayam suit cannot be taken to constitute res judicata only in
respect of the common properties. That is because Ext. A15 made a direct
challenge to the first defendant in that suitto hold the office of the
Metropolitan and he had been asked not only to surrender the propertles
but also the insignia of his office. An injunction was also prayed for 30
in Ext. Al5 for restraining him from doing any act in his professed
capacity as Catholicos or as Malankara Metropolitan.

205. Tt is certainly true that the test of res judicatais the indentity
of title in the two litigations and not the identity of the actual property
involved in the two cases. See

A.LR. 1953 S.C. 33

ALR. 1971 S.C. 442

A.LR. 1963 S.C. 385 and
A.LR. 1965 S.C. 948 (last para).

Nor could there be any controversy with the principle so clearly stated 40
by Spencer Bower on Res Judicata-para 193 at page 152.
“Where the decision sets up as a res judicata necessarily involves a
judicial determination of some question of law or issue of fact,
in the sense that the decision could not have been legitimately or
rationally pronounced by the tribunal without at the sgme time,
and in the same breath, so to speak, determining that question or
issue in a particular way, such determination, even though not
declared on the face of the recorded decision, is deemed to
. constitute an integral part of it as effectively as if it had been made -
so in express terms: but, beyond these limits, there can be no such 50
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thing as ares judicata by implication.”

206. It may not be correct to state that a judgment can be evidence
only of the facts decided. It may be conclusive evidence ‘“‘not merely of
the facts directly decided, but of those facts which are....necessary steps to
the decision”, (Coleridge J. in R. V. Hartington, Middle Quarter
(Inhabitants) (1885) 4E.& B.780) but the term ‘“‘necessary steps to the
decision” is in the sense that they are so *“‘cardinal to it that, without them,
it canhot stand”’. Unless they are such necessary steps, the rule fails.

207. I am afraid Mr. Poti learned counsel for the plaintifis casts
the riet rather wide when he states that the Supreme Court shoutd be 10
taken to uphold every finding in Ext. A16. Reading the Supreme Court
judgriéit as a whole, it would indicate that the court was of the view
that plaintiffs in the Samudayam Case should fail (i) if the suit is
looked at based on the plaintiffs’ title as trustees, if they do not esta-
blish their titleas trustees by showing their valid election, (ii) on the
basis of their representative capacity as members of the Malankara
Church, if they fail to prove (a) that the defendants in that suit had
become heretics or aliens or had set up a new church going out of the
Malatikara Church or (b) that the defendants had not been validly
elected as trustees by the Malankara Association. The Supreme Court 20
finds that the defendants in the suit had not become heretics or aliens
to the church or goné out of the church on the basis of res judicata
becatisé of the earlier decision in 45 T.L.R. 116. In view of this, as
the defendants therein are not outside the church, the plaintiffs’ elec-
tion as trustees becomes defective as notice had not been given to
churches on the Catholicos side. In regard to election of defendants -
1 to 3 as trustees, the Supreme Court on the evidence comes to the
conclusion that notice has been given to all churches. A reading of the
Supreme Court judgment in full indicates that the court was of the
view that on the basis of these findings the suit should be dismissed 30
and hence the High Court judgment was set aside and the decree of the
trial court restored. In the circumstances it is rather hollow to
contend that all the findings of the learned District Judge had beea
accepted by the Supreme Court. For the disposal of the appeal it was
not necessary to go into the other questions. The various observations
of the court in paragraphs 34 to 38 of the Supreme Court judgment
which I had extracted at the early stage of this judgment are only to
pinpoint that the new charges that were sought to be relied upon as a
fresh cause of action were not covered by the pleadings or issues on
which the parties went to trial. When the Supreme Court judgment 40
states in para 35 of the judgment that ‘‘in order to decide these charges
and counter charges it is absolutely necessary to determine which is
the cotréct book of canons,” they were only pointing out the necessity
of issite 13 in the suit on the basis of the pleadings in the case, inde-
pendent of the contention of res judicata on the basis of 45 T.L.R.
116. The court was not at all endofsing the finding of the District
Judge on the'issue but only refuting the contention raised on behalf of
the réspondeiits before'them that issue 13 reflected the plea on the new
chargds Which were not befote the Travancore High Court'in the earlier
ddse. A judgment cannot be taken to mean more than what it says 50
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either expressly or impliedly. I have no hesitation in holding that the
Supreme Court decision is res judicata only on the points it has been
specifically dealt with. It might be noted that the High Court had
set aside the trial court judgment. The Supreme Court took the view
that the suit could be dismissed on the points it positively noted and
decided and hence did not go into the other questions. On the basis of
the findings the Supreme Court had positively entered into, other
findings which the trial court had entered into was unnecessary for
consideration. This certainly does not mean that the decision of the
High Court on the other ‘points will stand. The judgment of the 10
High Court is set aside. The other points are open for decision in
this case. The instance where A.I. R.1966 S.C. 1332 and A.IL R.
1947 Oudh 74 were rendered are not parallel to the present case and
therefore could have no application. As regards individual churches
and the application of the Supreme Court decision to such institutions
and their properties, I will discuss the matter under the heading
“Individual Churches” and I here only point out what Justice
Raman Nair, as he then was, said in A.S. No. 269 of 1969, *The
Supreme Court case like its precursor the interpleader suit O: S. No.
94 of 1088 instituted by the Secretary of State in the District Court, 20
Trivandrum, was concerned with the Jacobite Church as a whole, (in
other words, the entire community or denomination, represented since
the Mulanthuruth Synod of 1876 A. D., by a body constituted by that
Synod and known as the Jacobite Syrian Christian Association, popu-
larly known as the Sabha).

Parish Churches — Their relationship with Malankara Church (Sabha) -
Are they independent trusts or integral parts of the whole Malankara.
Church with no claim to a separate existence?

\

208. Theabove is the next question that I will have to resolve in
tackling the issues in the case. Both the sides ~the Catholicos side and 30:
the Patriarch side have taken up totally conflicting stand with regard to
this. The case on the Catholicos side as reflected in the plaint in
O. S. No. 4 of 1979 is that each church when founded becomes a consti-
tuent of the Malankara Church, a well established religious community
administered by and under the authority of the Malankara Metro-
politan. The Parish Churches are subject to rules and regulations of
the Sabha and its constituent churches. The parishioners of each
church are beneficiaries qua the membership of the Sabha and its
constituent churches. It is on this idea that the Bharanaghatana of
1934-Ext, A2 and the subsequent amendments-Ext. A9 in 1954and Ext.Al 40
in 1967 were passed and they are binding on the Sabha and the consti-
tuent churches.

®

209. The defendants - the Patriarch side however take the
contention that each individual parish church belongs to the respective
parishioners and they are autonomous and self governing units.
They do not become except in the matter of spiritual guidance, a
constituent of the Sabha and the administration in the church is vested
in the Pothuyogam. The Parish Churches are in a way independent
trusts, no doubt guided and controlled in spiritual matters by the
Malankara Sabha which itself in spiritual matters have to look up to 50
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the Patriarch of Antioch. The Malankara Metropolitan has full
control of temporalities of the Malankara Church (Sabha) as such,
which means trusteeship of the common properties of the Jacobite
Community of Kerala. It will be wrong to say that the temporal,
ecclesiastical and spiritual powers of administrationare with Malankara
Metropolitan. If the individual churches do not conform to the
spiritual discipline of the religious hierarchy, they may ' be entitled to ‘
sever their links with those churches. The 14th defendant while
reiterating the same contentions adds that the founders of each
Parish Church intended it to be administered by its own parishioners 10
in all matters temporal, ecclesiastical and spiritual subject to the
supremacy of the Patriarch of Antioch and the system of government
in each church is neither presbyterian nor episcopal but congregational.
Neither the Malankara Association which is only a conference of the
Parish Churches nor its President, the Malankara Metropolitan has
any supervision, control or governmental authority of any kind over
the Parish Churches. The Malankara Association has no authority
to frame rules or regulations for the individual churches or the
diocesan trusts. According to this defendant the provisions of the
Bharanaghatana are ultra vires and in conflict with the rules, 20
principles and doctrines existed in the church.

210. Mr. Poti in support of the contention raised by his clients -
would point out that the other side is in confusion with regrd to the
nature of a Public Religious Trust. In a private trust the beneficial
interest is vested absolutely in one or more individuals who are or could
be ascertained with a certain time and to whom therefore it will be
competent to control, modify or determine the trust. The duration
of such trust can be extended by the period allowed by the rule against
perpetuations. A public orcharitable trust on the other has for its
object the members of an uncertain and fluctuating body and the trust 30
itself is of permanent character. These trusts have as their object
some purpose recognised by law rather than human ceste qua trust.
Object or purpose therefore is of the fundamental concept in a chari-
table trust. (Pages 7,8 and 17-18 Lewin on Trusts - 16th Edition).
When a charity has been founded and trusts have been declared, the
founder has no power to revoke, vary or add to the trusts. This is so
irrespective of whether the trusts have been declared by an individual
or by abody of subscribers or by the trustees. Therefore, Mr. Poti
would urge that the defendants are fundamentally wrong in assuming
that the Parish Churches founded or established long ago, some times 40
several centuries ago, as an integral part of the Malankara Orthodox
Syrian Sabha belong absolutely to the parishioners of any given time
or date to be dealt with by them as they choose. According to him
they have been established as an indelible part of the Sabha in
accordance with and in conformity to the rules of the Sabha for wor-
ship of God in the faith of the Sabha. In support of his plea, Mr. Poti
relied on many of the passages in the evidence of D. W.2, a leading
witness for the Patriarch side. He had said:-

2,300 HAIYSAYS B8 We BB H2IYHRISIOM atgs1Wo, aven
Sl TUOIAINOITD® . BRAITLIM M WATBOEE® ERMIYMRoW] enloe 50
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v 9

sxaﬂcssmrmosm .

At another place he had said:-
eI B3N ISOEMm o188 DEMEOMID MVOBLIAER]. dLEXOS AINIOAVe
10811 8900 ERYTROIBOSOS OHWESHOLUDIDIWD hBOWDHHo 13101069
MDOM® alg8léto. @R quoldles MUew1dd Halsoem algs] 9ed
Qld BRAVIBLIMOM®,”’

At an early part of his deposition D. W. 2 had said:-

“8oo0e queloel @P.RO®] ®IBME@’ agesBlommoan®? (Q)
aJoaas @YSIeE s m’luum.)’la 20f81aTV  aR0Qe, GEUVMTBS0
oemB 100 ®0gaTTV @Jatlalfe aqueleel (amogvmocw’l o l®an. (Ans.) 10
@R 16Mm EP.DIRT MIBIM@° BB JEMIS DSAIGWICLISeeeMO?
(Q). muewlessm® @o.wmoW] ®IBANE.  agrnond @y 1yaleato
DO D080 AR EDSAUIGWTLINEMI @)Y LSAUMHWIORL BRUDIo

@1gam. (Ans.)

‘The learned counsel for the plaintiffs would also place strong reliance

on the contention taken up by Abraham Mar Clemis, a Metropolitan on

the Patriarch side in his written statement in O. S. No. 62 of 1973~
Ext. A191. No doubt, it was said of the Knanaya Samudayam Bharana-
ghatana and individual Knanaya Churches, but Mr. Poti would point
the statement would reflect the true principle with regard to the 20
Malankara Church and its constituents individual churches. Paragraph

18 of Ext. A191 states:-

“Plaintiffs or any parishioner of any other Church in the
Knanaya Diocese is not competent to impeach, ignore or act
against the constitution of the Samudayam. The averment

in the plaint that constitution of the Samudayam is not .
binding on Ranni Valiapally and its parishioners is not
correct and tenable. The case of the plaintiffs that Ranni
Valiapally or any other Church in the Knanaya Diocese was

to be governed by a constitution passed by the parishioners 30
of that particular Church is opposed to the basic principles

of the Samudayam Church and it is also opposed to Canon
law, practice and precedents. If sucha course is allowed to

be practised, no Christian Samudayam can exist and the
meaning of the term Samudayam becomes illusory. The
Edavakayogam of a parish church is neither competent nor
entitled to frame a constitution for the management and
administration of that particular Church. The establish-
ment of a Church can be only with the coasent and co-opera-
tion of the Metropolitan as the Metropolitan alone is invested 40
with the right and authority to have it so established amd:
administered, for the same of the Samudayam.”

‘Mr. Poti would also contend that illustrations of the previous exercise

-of powers by the Metropolitan over the individual churches, the.conduct

-of the parties especially of the conduct of all the churchées of both
sides after December 1958 were clear indication of the fact that the
parish churches were inseparable and integrated parts of the Malankara
‘Sabha as a whole. WMr. Poti would emphasise here that the decretal
paragraph 347 ix Ext. B74 judgment would declare that the spiritual
-and temporal ‘Gevernment of the local church is vesred in the 50
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Malankara Metropolitan and the word church hasbeenusedinthesense
of the entire body of church and not as confined to some common pro-
perties. He would also point out that the plaintiffs in the Cochin Royal
Court Case had contended that the Malankara Metropolitan was enti-
tled to appoint vicars and priests to the churches and to remove them,
that the election of the kaikars by the yogam was subject to confirma-
tion by the Metropolitan, that the kaikars had to submit to him true

and faithfully accounts of the receipts and disbursements of the income

of the churches after having read the same at the yogam etc. That suit

was decreed as sued for in the following terms:- 10:

“That the plaint churches, and properties are therefore
subject to the spiritual, temporal and ecclesiastical jurisdic-
tion of the first plaintiff as the Metropolitan of Malankara
for the time being. We, therefore direct that subject to the
approval of His Highness the Raja, the decree of the lower
court be reversed, and one drawn up as sued for, except with
regard to the Kymuthoo amount the claim to which has not

been pressed.”

- 211. For his contention that the parish churches are under the
administrative control of the Metropolitan, Mr. Poti points the church 20
in Malankara is an Episcopal Church. Nor was a contrary intention ever
taken until some unfortunate observations were madein the judgment
of a Division Bench of this Courtin A. S. No. 269 of 1960 which is
marked in this case as Ext. B322.

212, Mr. Thaikad Subramonia Iyer, appearing for some of the
defendants, who are all on the Patriarch side however eloquently put
forward the plea that based on a historical survey of the Malankara
church, it will be erroneous to make an inference that the Malankara
Church is a pure episcopal church. Episcopalism is defined in the New
English Dictionary of Historical Principles (By Sir John Munray, Vol. 30
III, Part I, page 245) as “Theory of Church Polity which places the
supreme authority in the hands of episcopal or pastoral orders”. The
same dictionary has given the definition of congregationalism as follows

(in Vol. III Part II):

“A system of ecclesiastical polity which regards all legislative,
disciplinary and judicial functions as vested in the individual
church or local congregation of believers.”

Mr. Subramonia Iyer would point out that whether the church in
Malankara belongs to any of the two categories or to a mixture of
the two can be decided only by examining the history, activities and 40
conduct of the people. The learned counsel would refer to the origin
of congregationalism as given in Chambers Encyclopedia, Vol. IV - page 13:

“Congregationalism is the doctrine held by churches which
put emphasis on the autonomy of the individual congregations.
Congregationalism has for its sign manual the words of Jesus:

“Where 2 or 3 are gathered together in my name, there
am I in the midst of them.”

Its policy is at once highest and most natural organisation of the life

of the Christian Church. Like Episcopacy and presbyterianism it finds
jts origin in the New Testament, holding that Apostolic Churches were 50
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gathered churches, and that these (as always) local churches preceded,
churches more highly organised. It is thus claimed that congregationalism

is Inevitable because wherever the Gospel is preached to non- Christians
and those who respond come together for worship, fellowship and service
they by an implicit or explicit covenant from, form a church, though
they have no Bishop or Presbyter, minister or officer, nothing but faith

in Christ and the desire to serve him, his presence making them competent

to perform all church functions. Apostolic Christianity was thus organised

in local churches. So were those won from Paganism by missionaries.

In some of those cases from their organisation has come or may come 10
later, but the primary, simplest or most natural form is “‘congregational’.
“Though St. Thomas in A. D. 51-52 came to Malabar, made converts

to Christianity and ordained two men as Arch-deacons the first episcopa
who came here was with Thomas of Cana. This Bishop, Joseph Episcopa -
of Ura was sent under the direction of Eusthathius Patriarch of Antioch.
Thomas gave up his secular calling and devoted himself entirely to the
church (Para 53 of Ext. B74). Mr. Subramonia Iyer would urge that

till 1654 the spiritual affairs were mostly looked after by foreign Metropoli-
tans who never interfered in the temporal affairs of the church though
they may have spiritually ruled the church. Ext. B74 in Para 65 gives 20
the following quotation from Dr. Buchanan:-

“The European priests were yet more alarmed when they
found that these Hindu Christians maintained the order and
discipline of a regular church under episcopal jurisdiction and
that for 1300 years past, they had enjoyed a succession of
Bishops appointed by the Patriarch of Aatioch. ”’(Dr. Buchanan-
Page 201).

Mr. Subramonia Iyer would assert that even after 1654 there
is no evidence to show that the Metropolitans interfered in the
temporal administration of local or individual churches. 30

213. No doubt, a central organisation came into existence in 1876
in the name of Malankara Jacobite Syrian Association which gave an -
opportunity for the individual churches for co-operation and fellowship
in common matters. But there is no evidence to indicate that the local
churches had surrendered their autonomy or gave any ecclesiastical
authority to the Association. No doubt in spiritual matters the church
was supervised by the Metropolitan who however hxmself was subject to
the Patriarch of Antioch in that sphere.

214. Mr. Subramonia Iyer and Mr. P.P. John, learned counsel on the
Patriarch side, in this connection referred to certain documents which 40
on the face of it would indicate that in temporal matters the church is
not an episcopal church. Ext.B310 of 17-11-1969 is a sale deed executed
by the Metropolitan of Angamali to the managing committee of St. Thomas
Jacobite Syrian Church of Parur. On the basis of the decision by the
Badrasana council and Badrasana Pothuyogam the Metropolitan executed
the deed. The Managing Committee of St. Thomas Church after due enquiry
agreed to purchase for aconsideration of Rs. 53,5000. What the learned
counsel on the Patriarch side would emphasise is that the purchaser church
is a church in the Angamali diocese and the vendor Metropolitan 'at that -
time accepted as the Metropolitan of that diocese. The Metropolitan has 50
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to sell a property of the diocese to a church “which can be termed asa
constituent church. This is said to be indicative of the fact that the
constituent churches are not such an integrated part of the diocese or of
the Malankara Church and the trust by which the parish church is esta-
blished is legally distinct from the Malankara Church Trustas a whole.
This would not be the case in a purely episcopal church. The udampadies
and the constitutions of some of the churches are also referred to by the
learned counsel in support of the contention that the parish church has
an independent existence quite apart from the Malankara Church as a
whole and these independent churches are notsuch an integral part of the 10
common Trust. The documents referred to are Ext. B328 dated 29-11-1094
relating to St. George Church at Kadamattom, Ext. B329 dated 8-6-1105
relating to the same church, Ext. B326, constitution of the Vadakara
Jacobite Syrian Church, Ext. B 259, constitution of the Jacobite
Syrian Church at Parur passed in a Pothuyogam presided over by
the Metropolitan on 11-3-1116, Ext. B269 constitution of the Mulanthuruthy
Mar Thoman Church framed by the courtin O. S. 1 of 1124, Ext. B305,
Constitution of the Marthamariam Church at Pampady passed on 10-8-1914,
Ext. B304 constitution of Marthamariam Church, at Tiruvarpu, Ext. B27
of the Angamali Akaparambu Jacobite Church, Ext. B303 constitution of 20
Kallumgathara Cheria Pally and Ext. B194, constitution of Nadamel Jacobite
Syrian Church at Tripunithura. The contention is that the clauses in these
deeds are pointers to the independent powers of the pothuyogam of the
churches in temporal matters and with regardto it there could be no
interference by the Diocesan Metran or by the Malankara Metropolitan or

by the Catholicos.

215. Itis also very strongly urged by Mr. Subramonia Iyer that the
proceedings of the Mulanthuruthy Synod is clearly reflective of the
independent status of the individual local churches. The very first resolution
passed at the Synod requested each individual church to execute agreements 30
confirming the faith (Page 8 of Ext. B168). He would also in this
connection refer to the fact that both Patriarch Peter III and Patriarch
" Abdulla sought to obtain udampadies from each individual church.
According to him, if the church in Malankara is episcopal, the Patriarch
would not have tried to get such agreements from each parish church. In
that case the Patriarch should have been satisfied with the agreements
executed by the Metropolitans in his favour for they would have been in
full control of the temporalities of each church.

716. The learned counsel also relied on the following decisions of
the courts: ‘

() 10 T.L.R. 12

@ 13 T.LR. 101

(3) 20 T.L.R. 171

(4) 23 T.L.R. 171 F.B.

(5) 26 T.L.R. 148

(6) 21 T.LJ. 1137

(7) Ext.B110 (Cochin Royal Court)

(8) Ext. B323 V(Chatfield C.J. & P. K. Narayana Pillai J.) and
(9) Ext.B322 (of the Kerala High Court—Justice P. T. Raman Nair &
Justice T. C. Raghavan)

40

50
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I would now examine these cases. :
10 T.L.R. 12 (Thomman Francho Kathanar and 2 others v. Ittiavira

Mani Kathanar and 3 others).
This arose out of a suit by representatives of a church (Roman

Syrian Church) for recovery of another church together with the articles
used at divine worship therein. Plaintiffs’ claim rested ona purchase from-
the members of a family who are alleged to have takena prominent
part in building and endowing the church sold. The Travancore High
Court—a Full Bench—held that the materials used in religious worship are,
by all systems of law extra commercium. The court also said that the 10
fact that a party granted a site and contributed largely towards the building
of the church will not confer on his family any special right of interest
in the church or its endowments- It was further held that a Bishop is not
empowered by law to sanction the transaction or sale of a church and its
endowments independently of the kykars and congregation.

717. 1do not think this decision would be of much help for resolution
of the point at dispute. No doubt it indicates that even in the case of a
church where the religious hierarchy’s powers are of the widest amplitude
and depth as in the Roman Catholic Church, the kykars and the congrega-
tion are not of that little importance that they could be totally ignored by 20

the Bishop.

13 T.L.R. 101 (Kunjamman Kurien Kathanar v. Ummamen Geevarghese
Kathanar & Others). -

In this case the representatives of the parishionersof a Jacobite
Syrian Church sued the defendants for recovery of specific immovable
property on the ground that it belonged to the church and was lost
subsequently by theft in 1050. The defendants denied the right of the
plaintiffs to the articles and set up a plea of pledge by the late Mar Athanasius
who was (or claimed to be) the supreme ecclesiastical authority of the
Jacobite Syrian Church in Malabar. The court said that even if the alleged 30
pledge was true it cannot be a proper defence to the plaint claim. The
pledge was not made on behalf of the plaint church nor were the represent-
atives of the plaint church parties to or cognizant of the transaction.
The Metropolitan had no right to use the temporalities of the church for
his own individual use. If he dealt with these articles for his own use,
his act amounted to a misappropriation or conversion and the plaintiffs
who were entitled to the possession of the articles as - part of the
peraphernelia of the church of which they are trustees could sue for the
properties within the time allowed by the law. This to a certain extent is
helpful to the defendants’ contention that the parish church has got an -40
individuality of its own as represented by its kaikars distinct from the

church used in the wide sense of “sabha’’.

20 T. L.R. 131
Ido not think this decision would be of any help in this case and

I am not referring to the case.
23 T. L. R, 171 Titus Mar Thoma, Metropolitan & 3 others v. Mar

Dionysius Metropolitan and 2 Others)
The facts and decision in this case could best be given as summarised

in the head note of the case:-

«The Syrian Christian church at Maramannu was one of the 50
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churches under the jurisdiction and control of Mar Mathew
Athanasius who wasconsecrated Metropolitan of Malankarai by the
Patriarch of Antioch. The entire congregation attached to the
church though for a considerable time they followed the Jacobite
faith® subsequently abandoned the old faith, accepted the
principles of the “Reformed Faith™ and the congregation as
well as Mar Mathew Athanasius repudiated the supremacy of
Antioch. In a suit brought by the Religious head of the Jacobite
faith more than 25 years after the acceptance by the congregation
of the new faith for a declaration that he and his successors
in office are alone entitled to®appoint priests for conducting
religious services in the plaint church, and also for an injunction
prohibiting the religious head of the Reformed Faith from
conducting services in this church and from appointing priests
of the altered faith, on the ground that the church in question
having been a foundation subject to the See of Antioch was
invested with a trust in favour of the Jacobite faith, wherein
it was contended that the suit was barred by lapse of time
and also that the suit was not maintainable as the entire congrega-
tion had abandoned the old faith and had followed the new

faith for a long time.

Held by the majority that though the congregation attached
to the church had changed their old faith and had accepted and
followed the new faith for more than 25 years since they were
not trespassers and as they or their predecessors had come into
possession lawfully under the trustees the suit was not barred
by limitation by virtue of the provision in section 10 of the
Travancore Limitation Regulation whose terms differ from those
of the corresponding section of the British Indian ’Regulation.’

**¢“Held however also, by the majority following the
decision reported in 18 ‘T. L. R. 83 that whatever may have
been the character of the original foundation, since for a
considerable time (more than 25 years in this case) the
original faith had been- abandoned and an altered faith had
been accepted and followed by the entire congregation, the
church was invested with a trust in favour of the latter
faith and that therefore the suit by the plaintiffs could not

be allowed”.

Chief Justice Sadasiva Iyer in para 8 of his judgment says:-

** <“In the Chengannur church case, the majority of the
Full Bench held that where the whole congregation had
acquiesced for 23 years between 1053 and 1076 in an amicable
arrangement by which.each party had the benefit of the church
in alternate weeks, a modified trustin favour of both parties

in supersession of the original trust in favour of one party

alone had come into existence. The present case is a much
stronger one as the original trust had been completely ignored
by every body and the new religious doctrines and rituals
alone were in full force for at least 25 years before this suit
brought in the end of 1078. I cannot accept the contention of
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Mr. John that though none of the parishioners of this church
had or wanted the benefit of the old trust for 25years, the
parishioners of other Jacobite Churches in Malankarai were
also beneficiaries of this trust and hence, there was no alter-
ation by the cestuique trustant as a body as was the case in
2 Madras 249. But unless we overrule the Full Bench decision

+ in the Chengannur church case which decided that the
parishioners of each parish were the sole cestuique trustants
of the parish Church and that they could unanimously (by
conduct or acquiescence or mutual agreement) change the 10
trust provided the changed trust isnot for an illegal or im-
moral purpose. If we caray Mr. John’s contention to its
logical conclusion, the Romo-Syrians who remained faithful
to Rome when the other Christians of this coast joined
Antioch can claim all churches then existing asirrevocably
wedded to Rome and the Nestorians might make a similar
claim against both”,

** (These portions were added as per order of Court
dated 11th June 1980 after hearing the cases posted for to be
spoken to). 20

218. Here the majority follow a decision of another Full Bench
of a Travancore High Court in 14 T.L.R. 83 basing their conclusion on
I.L.R. 2 Madras 295 and I.L.R. 15 Madras 241 which in their turn
refer to Attorney General V. Bunce (6 Eq. L.R. 563)

26 T. L. R. 148;- (Geevarghese Kathanar and others v. Mar Dioaysius Metro-
politan and Others)

219. This is the next case that came up for consideration. This
suit was an off shoot of the Seminary Case. The plaintiffs, members
of the Jacobite party of the Syrian Christians owing allegiance to the
Patriarch of Antioch as the supreme spiritual head sued the defendants, 30
members of the Mar Thomaite Party, also sometimes then called the
Reform Party, followers of Mar Thoma Athanasius for a declaration
of their right to the plaint church, for an injunction restraining defend-
ants 3 and 4 from officiating as priests therein and also for damages for
interfering with the plaintiffs’ use of the church. The evidence in the
case showed that for more than 12 years before the date of the suit,
the defendants had been openly asserting the title of the anti Jacobite
party to the plaint church adversely and to the knowledge of the
Jacobite party and had been in possession of the church to the ex-
clusion of the plaintiffs’ party. There overruling plaintiffs® contention 40
that no question of adverse possession would arise in the light of
section 10 of the Travancore Limitation Regulation, a Division Bench
of the Travancore High Court, Chief Justice M. Krishnan Nair and’
Justice Ramachandra Rao, held that the plaintiffs’ suit was barred by
limitation, the plaintiffs’ right to the church having become
extinguished under section 28 of the same regulation. How Section 10
becomes inapplicable, I find it rather difficult to understand in view
of the fact that both the plaintiffs and the defendants were members
of the same church in the first instance and when the defendants had
contended that even if the church was originally a Jacobite Church, the 50
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nature of the trust has changed and it had become an anti Jacobite
Church and therefore the suit was barred by adverse possession and
limitation. The parishioners who had come as additional defendants
in the suit had supported the other defendants. Probably the decision
was based on the following statements in the judgment:-

“There is no allegation in the plaint that the plaint church
became vested in the third defendant or any other defendant,

or that the third defendant or any other defendant was trustee

for any specific purpose and there is also no evidence showing
that any of the defendants was a trustee of the plaint church. 10
In fact, no attempt was made by the plaintiffs either in the
pleadings or in the evidence to bring the case within the
exemption cotemplated in section 10.”

220. Before going to the other two cases relied on behalf of the
Patriarch side, I would refer to a valid contention raised by Mr. Poti,
learned counsel on the Catholicos side (1 am using the expressions
Patriarch side and the Catholicos side in the broad fashion in which it
is now commonly understood in the State, those who swear by the
Antiochean Throne and their opponents certainly noting that there is
now a Catholicos ordained by the Patriarch also) that a vital mistake 20
had crept in I. L. R. 2 Madras 295 which had been followed in 14T-L.R.
and 23 T.L.R. I will extract below Mr. Poti’s submission in regard
to this aspect made in his characteristic, analytical and lucid style.
While I completely agree with him in this submission, I will for reasons
which Twill presently state, that may not makemuch of a difference
in the reliance on those Travancore decisions in the consideration of
the question of the status of the individual churches. Mr. Poti said

of I. L. R. 2 Madras 295:-

“Ig this Madras case relianee has been placed upon a previous
Madras decision citing Attoraey General v. Bunce (1868) 6 Equity 30
567). A look at the Equity Case will show that it is no autho-
“rity for the proposition that the parishioners asa body could
change the faith to faith different from that of the founders
and still remain the proper objects of the charity. Once a
charity is founded for the benefit of persons following a parti-
cular faith neither the authors of the charity nor the trustees
as a body, nor the entire body of the congregation can effect
any change in faith. This is an accepted and settled proposi-
tion of law — vide Tudor on Charities ~ Pages 131, 132 & 446.
Vide Att, Gen. v. Pearson 36 E. R. 135. Lord Eldon said:- 40
“If any number of .the trustees are now seekingto fasten on
this institution the promulgation of doctrines contrary to those
which, it is thus manifest, were intended by the founders,
I apprehend that they are seeking to do that which they have
~ no power to do, and which neither they, nor all the other
" members of the congregation, can call upon a single remaining
trustee to effectuate.” ’

Also vide Att. Gen.v. Kell and Att. Gen. v. Bovill cited
at Tudor Page 131. . : ‘

This is obviously so because when a public charitable trust 50
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is founded it is intended for the benefit of future generations
howlow-soever, so that at no particular date would there be a
group of persons who can claim to be absolutely entitled to the
properties so as to entitle them to divert the properties from
the originaltrust. At Page 73 of Underhill on the ‘Law of
Trusts and Trustees’ (13th Edn.) he says:

“However, the crucial difference surely is that no absolu-
tely entitled members exist if the gift is on trust for future
and existing members, always being for the members of the
association for the time being. The members for the time 10

being cannot under the association rules appropriate trust pro-
perty for themselves for there would then be no property held
on trust as intended by the testator for those persons who
some years later happened to be the members of the asso-
ciation for the time being.”

This principle worked hardship in cases where non-
conformists had separated from their mother Church and built
their own Church and followed their own doctrines for several
years. After a long time had elapsed from the foundation, it was
found by the courts extremely difficult on oral evidences to 20
determine with any certainty which was the doctrine followed by
the founders in any particular case. Owing to this unsatisfactory
position the Non-Conformist Chapels Act,1844 was enacted. This

Act provided that in respect of religious trusts where the deed
of trust or other judgment or document did not specify@e
particular faith for which it was founded the\usage‘inifﬁﬁe‘
‘Church for 25 years prior to the date of the suit shall be
conclusive evidence of the fact of that usage being the one * "
for which the trust was founded. This is a statutory presum-
ption of an irrebuttable nature applied to: (a) religious 30
charities only, (b)the absence of ;any trusk deed or other
document evidencing the faith of the founder and (c) 25 years
usage prior to the suit being treated as conclusive on the
.question of the object of the charity. So the importance
lies in the fact that the statute itself -gives the utmost
-importance to the faith for which the charity was founded
and the statutory provision is only a rule of evidence
-applicable in cases where the trust deed or other document
does not countain an indication of the faith of the original
founders. This matter has been zﬁcalf’ with in Tudor on 40
-Charities, Page 209 and in the footnote 2 at that page the
-author says that in the 5th edition of his book the relevant
- .sections of the Non-Conformist Chapels Act has been
‘extracted at Page 114-115. The same issaid at Page 174 of
Picarda’s Law Practice relating to Charities. In Att. General.
'v. Bunce the court applied this statutory presumption because
the court could not find any mention of the particular faith
in the Wills in question. It also said that, asfor several
- years there has been mno other person in the parish avowinga
-different faith, these facts will sustain even a case of cypres.- 50
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Obviously this is no authority for the proposition that the
entire congregation can change the faith”.

(From the written submission given by the counsel)

221. Iquite agree with Mr. Poti in this respect that in a public
charitable or religious trust, the entire beneficiaries as such at an
existing time cannot change the faith. And the Travancore and the
Madras cases concerned might have made a mistake with regard to that
if it is taken they have so held. But the question is apart from the
congregation’s lack of power to change the faith are not the Travan-
core Cases indicative of the factthat in respect of administration of 10
church apart from faith, the congregation was exercising a decisive
voice, may be the only voice. We will look into the subsequent cases.

222. And also apart from the statutory provision in the Non-
Conformist Chapels Act, if there is lack of positive evidence to show
what the founder of the church had in view when the church came to be
built, what should the court do? It will not be easy to say with
distinctness and precision what the religious principles were of those
who founded the church in question. As pointed out by the Cochin
Royal Court of Appeal in Ext, B110

“The only safe criterion by which we can form an idea of the 20
trust imposed upon the church is to see what was the
acknowledgement by the people as a body of the religious
tenets, formularies and church Government observed in the
church for a long series of years before the community
became dissentient amongst themselves.”

(Last sentence in para 38 of Ext. B110)

Ext. B323

223. This case which related to the management of the affairs
of the St. George’s Church, Puthupally and its properties, arose out
of a suit filed by the parishioners of the church against those in actual 30
management of the church for accounts etc. It had been apparently
contended there by the first defendant that he was in management as
per the provision of an Udampady executed in favour of the Patriarch
and he was accountable only to him. Chief Justice Chatfield said there:-

““The Patriarch is not the absolute owner of St. George’s

Church, Puthupally and its properties but thete is a trust of

those properties in favour of the parishioners ot the Church*”

(emphasis mine)

Concurring with Chief Justice Chatfield’s view, Justice P. K. Narayana
Pillai said:-

“In order to disting%ish the church in question, the appellant

. relies. on two Udampadies................. The executants of

Exhibit II are but a few of the parishioners. If they executed

in their individual capacity, it is not binding on the other

parishioners. If on the other hand, they purported to act

in a representative capacity their authority to take the steps
has not been made out.”

40

224. This decision certainly proceeds on the basis of the exclusive
right of the parishioners in respect of the temporalities of the local

church. : 50
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A. S. No. 269 of 1960 of the Kerala High Court — Ext.B322

225. The next decision relied on by the Patriarch side in regard to
their stand on the individual churches is a decision of a Division Bench
of this Court in A S. No. 269 of 1960 of this Court, which is marked
as Ext. B322 in the case. This decision is after the judgment of the
Supreme Court in the Samudayam Case and Justice Raman Nair, as he
then was, speaks at the outset of the decision (he rendered the judg-
ment on behalf of the Division Bench consisting of himself and Justice
Raghavanj:- :

““Even when that suit was pending the fight had been carried- 10
and it is still being carried by the rival parties, with a
fore-thought worthy of a better cause, to individual churches

and their properties, the general pattern followed being for

the party for the time being victorious to assert that the
Jacobite Church was an episcopal church so that the tempora-
lities of all the individual affiliated churches, if we may use
that expression, vested in the bishop or the metropolitan

(by which honorific title the bishops of this particular church
seem to be kown), and for the party for the time being defeated

to aver that the church was more or less a conregational church 20
in matters temporal so that the temporalities of the individual
churches vested, not in the Metropolitan, but in the parishio-
ners of each church. The present suit is one such battle
fought over an affiliated church, the St. George’s Jacobite
Syrian Christian Church, pudupally, and its properties.”

The learned Judge then said:-

““As we have already indicated, the previous suits were con-
cerned with the Jacobite Church as a whole and its propertles,

not with individual churches of the Jacobite faith or their
properties excepting that the Cochin case was concerned with 30
certain individual churches fof which the suit church was not

one - see in this connection the observation in Rt. Rev. Poulose -
Athanasius v. Moran Mar Basselios Catholicos (1946 T. L. R.

683 at page 774) to the effect that that suit was not concerned
with the rule or practice relating to the properties held by
different churches under the same bishop but was concerned
only with the properties belonging to the former diocese of
Malankara which subsequently became divided into several
dioceses. To the extent that the former suits were representa-

tive suits the parties thereto were the members of the entire 40
Jacobite Syrian Christian community, not, as in the present
case, the parishioners of the suit church. It would appear
from what is said at page 806 of Rt. Rev. Mar Poulose
Athanasius v. Moran Mar Basselios Catholicos (1946 T. L. R.
'683) that the plaintiffs in the Samudayam suit sued.on behalf

of themselves and of the body of the Jacobite Syrian Christians
belonging to the Patriarch’s party and that the contesting
defendants therein, belonging to the Catholicos’s party, were
sued in a representative character. But, although the dispute

in the present suit has arisen out of the faction between the 50
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Patriarch’s party and the Catholicos’s party, the suit is in no -

sense a suit between the members. of the Patriarch’s party and

“the members of the Catholicos’s party. The suit is a repre-

sentative suit brought under section 72 of the Travancore
Civil Procedure Code on behalf of all the parishioners of the
church, and the defendants are sued only in their personnel
capacities and not as representing the members of the Catholi-
cos’s party. If, therefore, the suit church and its properties
have a separate identity as alleged by the plaintiffs, what has
been said or decided in the previous cases relating to the
Jacobite Church seems to us irrelevant excepting to the extent
that any question arises regarding that church in which case
the decision might be relevant under section 13 of the Evidence
Act or even, if res judicata had been pleaded, as constituting
res judicata.”

The Bench then considers the decision of the Travancore Case about
the same church, the judgment in respect of which is marked as
Ext. B323 and states:~

“Whether or not that finding is res judicata in the present suit
we ueed not stop to consider, for, notwithstanding to extreme
position taken in the pleadings, both parties are now prepared
to accept that finding and to proceed on the basis that the
church and its properties constitute a trust in favour of the
parishioners of the church. The dlspute is now confined to
the right to the management of this trust.’

I would now quote in extension paras 12 to 17 of the judgment which
will be of great relevance to the question in hand.

12. Turning nextto the M. D. Seminary meeting of 1934
and the constitution, Ext. P26, passed at that meeting, we are
by no means satisfied that that meeting had any authority to
frame a constitution for the suit church. That was a meeting

of the Sabha, constituted as we have seen, bythe Mulanthuru-

thu Synod of 1876, a synod .convened by Patriarch Peter III to
curb the powers of the metropolitans by vesting powers in the
congregation; and it was for this purpose that the Sabha was
constituted to represent the congregation. The suit church
was admittedly founded long before that, and, admittedly, its
properties and their management have all along vested in
trustee elected by the parishioners although the appellants
would have it that these trustees derive their authority not

from their election by the parishioners but by reason of their

acceptance by the Metropolitan, which, even according to
them, invariably follows. It would thus appear that the suit
church was an autonomous unit so far as temporal matters
were concerned, the power of management being vested in
trustees elected by the parishioners. In order to vest the
Sabha with the power to frame a constitution binding the suit
church it must first be shown that this autonomy was surrend-
ered to the Sabha. No evidence of any kind has been adduced
to show that there was any such surrender, neither the
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proceedings of the Mulanthuruthu Synod nor those of the
M. D. Seminary meeting are in evidence in the case, and,
although we have been taken through extracts of those
proceedings in the judgments in other suits — which as we
have already said cannot be taken as evidence in the present
suit — our attention has not been drawn to anything in these
extracts which makes out a surrender of the autonomy of the
suit church to the Sabha.

13. Reliance is placed on the observations of the
Supreme Court in Mar Basselios Catholicos v. Mar Poulose 10
Athanasius (1954 K.L.T. 385 at 387) and Moran Mar Basselios
Catholicos v. Avira (1958 K. L. T. 721 at 723) to the effect that
the Malankara Syrian Christian Association was formed at the
Mulanthuruthu Synod ‘‘to manage all the affairs of the
churches and the community”. The Samudayam suit in which
those observations were made was, as we have seen, concerned
only with the Jacobite Church and not with individual churches
of the Jacobite faith. Whether or not the word, ‘‘churches”
in the plural in the observations in question, instead of the
word, ‘‘church” in the singular, was deliberately used so as 20
to include within its scope all the individual churches of the
Jacobite faith, we do not think that these observations in the
introductory part of the judgments setting forth the histori-
cal background of the dispute can be regarded as findings
relevant in the present case. We might also add that while
the Supreme Court held in Moran Mar Basselios Catholicos v,
Avira (1958 K. L. T.721) that the M. D. Seminary meeting
of 1934 was a duly convened and valid meetingof the Sabha,
their Lordships said nothing in that decisien about the
competene of the Sabha toframe a constitution for the indi- 30
vidual affiliated churches or about the validity .or applicability
of the coastitution, Ext. P26, in relation:to such .churches.

14. It is pointed outthat notice of the M. D. Seminary
‘meeting of 26-12-1934 went to all the individual churches
including the suit church (Ext. D28 dated 3-12-1934 being the
notice to-the suit church)and that the Edavaka Yogam of the
suit church having sent three representatives:to the meeting
‘with ful power to vote oa their behalf as shown by the preceed-
ings, Ext. D19 dated 23-12-1934, are bound-by the constitution,
Ext. P26 which as Ext. D27 dated 26-12-1934 the minutes of the 40
‘M. D. Seminary meeting show, was unanimously adepted at
‘that meeting. We do net think that there is much substance
in this contention. In the first place, both sides have
proceeded on the basis that the suit church and its preperties
«coastitute a trust of which the parishioners of the church are
the beneficiaries, and, while it would be a perfactly inteHligible
rule that the beneficiaries of a trust should elect the trustees,
-whether the beneficiaries have the right to frame-a constHution
for the trust or to empower some outside-agency to-do so seems
-open to question. In the absence-of any rules.of the fownda- 50
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tion, that would appear to be a matter for the court. That

apart, it does not appear that the Edavaka Yogam which depu-
ted three representatives to attend the M, D. Seminary meeting
and vote on their behalf authorised the meeting to framea
constitution for the suit church or their representatives to
vote in respect of such a constitution. Ext. D28 dated 3-12-1934
is the notice issued by the Catholicos to the suit church stating
that a meeting of the Sabha would be held on the 26th
December 1934 and asking the suit church to send three repre-
sentatives, a priest and two laymen, to the meeting with full
power to express their opinion on the matters mentioned in
the agenda appended to the notice. There are five subjects
mentioned in the agenda and the fourth is, “To pass the
Bharanaghatana passed by the Association Managing Commit-
tee.”” The evidence shows that no copy of the constitution
passed by the managing committee was sent to the suit church,
and, in the context, the Bharanaghatana referred to could
only have meant the Bharanaghatana of the Sabha which
Ext. P26 indeed is. But that the constitution so framed would
contain a chapter relating to the management of the indivi-
dual churches of the faith could not have been within the
contemplation of the Edavaka Yogam of the suit church when
they sent their representatives to the M. D. Seminary meeting,
and it is significant that the constitution, Ext. P26, was never
accepted by the Edavaka Yogam, an attempt made six years
later to secure the acceptance of the Edavaka Yogam ending
in failure as shown by the minutes Ext. P2 dated 7-2-1116

(22-9-1940) of a meeting of the Yogam.

15. We might, in this connection, point out that all the
affiliated churches are members of the Sabha entitled to send
three representatives to participate in all meetings of the
Sabha. The fact that the representatives of the Individual
churches were summoned to the M. D. Seminary meeting and
did attend and participate in that meeting is therefore no indi-
cation that the meeting was competent to take any decision in
respect of the affiliated churches and their properties.

16. Ext. P26 was passed by the Sabha in December 1934
and it is said that the very fact that the present suit was
brought only nine years later is an indication of acquiescence
in and, therefore, of acceptance of, Ext. P26. We do not
think that it is any such indication. In fact, Ext.P2 to which
we have already referred, proves the contrary. The reason
why the present suit was not brought earlier is not far to seek.
The management of the temporalities of the suit church was
the subject-matter of the*previous suit, O.S. No. 100 of 1091,
and, in the course of the final decree proceedings in that suit,
the court had ordered the election of two trustees in place of
the removed trustee, and it wasthus that defendants 3 and 4,

‘who were the persons so elected, became trustees. That

matter, regarding the appointment of the trustees, was finally
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dispossd of only in 1118 (1942-43), and the present suit was -
brought soon after that. ' o

T

17. We hold that' it has not been established that the¢
temporalities of the suit church and therefore the management -~
of the trust is vested in the Metropolitan or that the rules in
Ext. P26 are the rules of the trust.”

The different nature of the powers of the parishioners and the Metro- .
politan are well brought out in the following passage in the judgmeat: -

“So faras the second partis concerned, the evidence on both
sides is to the effect that the temporalities of the church are 10
to be administered by trustees elected by the Edavakakkars
and accepted by the metropolitan. The evidence further
shows that the trustees have to submit their accounts to the
Metropolitan who approves them and sends them back. The
vicar and other priests of the church are also elected by the
Edavakakkars and are ordained and appointed by t<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>